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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

	CALIFORNIANS FOR DISABILITY RIGHTS, INC. (“CDR”), CALIFORNIA COUNCIL OF THE BLIND (“CCB”), BEN ROCKWELL and DMITRI BELSER, on behalf of themselves, and on behalf of all others similarly situated

Plaintiffs,

v.

CALIFORNIA DEPARTMENT OF TRANSPORTATION (“Caltrans”) and WILL KEMPTON, in his official capacity.

Defendants.


	
	Case No. C-06-5125 SBA

SETTLEMENT AGREEMENT 

RE: CLASS ACTION SETTLEMENT

Judge:  Hon. Saundra Brown Armstrong




This Settlement Agreement is made and entered by and among Plaintiffs Californians for Disability Rights, Inc. (“CDR”), California Council of the Blind (“CCB”), Ben Rockwell and Dmitri Belser, on behalf of themselves and each of the Plaintiff Settlement Class Members, and Defendants California Department of Transportation and the Department’s Director in his official capacity.

1.
DEFINITIONS.

Except to the extent expressly stated to the contrary, any term not expressly defined in this Section or elsewhere in this Settlement Agreement shall have the meaning ascribed to it, if any, by Pedestrian Accessibility Guidelines for Highway Projects (DIB 82), Federal Access Laws or California Access Laws, in that order of preference.  All other terms shall be interpreted according to their plain and ordinary meaning.  The following terms have the stated meanings when used in this Settlement Agreement:

1.1.
“Access Consultant”  means and refers to the consultant hired pursuant to Exhibit 2 of this Settlement Agreement.

1.2.
“Access Request(s)” means and refers to requests, comments, inquiries, as well as formal accessibility grievances (as reflected in Exhibit 5) from individuals, organizations, public agencies, cities, and/or local government entities conveyed to Caltrans (as set forth in Exhibits 1 and 5) that relate to access for pedestrians with Mobility and/or Vision Disabilities to Pedestrian Facilities and Park and Ride Facilities.  

1.3.
“Accessibility Guidelines” means and refers in the broadest sense to federal and California state standards and guidelines relevant to Pedestrian Facilities and/or Park and Ride Facilities (including but not limited to ADAAG, PROWAG and Title 24).  However, for the purposes of this Settlement Agreement, Accessibility Guidelines means and refers to DIB 82 (See Exhibit 3A).  

1.4.
“ADAAG” means and refers to federal guidelines used to enforce design requirements of the ADA, that were developed by the U.S. Access Board, and that were adopted pursuant to regulations of the United States Department of Justice (“DOJ”).  ADAAG guidelines currently are found in Appendix A of the DOJ Title III Regulations for the ADA and are referenced in the DOJ’s Title II Regulations, Section 35.151(c) of Title 28 of the Code of Federal Regulations.  

1.5.
“ADA” means and refers to the statutory provisions contained in the Americans with Disabilities Act (42 U.S.C. § 12101, et seq.).

1.6.
“Alterations” means and refers to that term as used in DIB 82 Section 4.1.2 (See 

Exhibit 3A).

1.7.
“Altered Facility” means and refers to any Pedestrian Facility and/or any Park and Ride Facility that will have or has had Alterations. 

1.8.
“Annual Commitment,” “Annual Commitment for Program Access Improvements” or “ACPAI” means and refers to the Defendants’ commitment to allocate funding annually for the duration of the Compliance Period.  “Annual Commitment for Program Access Improvements” is defined in greater detail in Exhibit 1 to this Settlement Agreement.

1.9.
“Annual Report” shall have the meaning set forth in Exhibit 2 to this Settlement Agreement.

1.10.
“APS” means and refers to accessible pedestrian signals.
1.11.
“Caltrans” and “the Department” mean and refer to the State of California Department of Transportation, including all district level offices, all of its officers, directors, employees, and agents, and any state-wide agency or department that may hereafter assume the authorities and responsibilities currently held by Caltrans, and any of them.

1.12.
“CAPM Work” or “CAPM Projects” means and refers to projects performed through Caltrans’ Capital Preventive Maintenance (CAPM) Program, as part of the State Highway Operation and Protection Program (SHOPP).  CAPM projects are performed to preserve the existing pavement structure utilizing strategies that preserve or extend pavement life.  These terms also shall mean and refer to any successor program with a substantially similar purpose.

1.13.
“California Access Laws” means and refers to the Unruh Act (Cal. Civ. Code § 51 et seq.), the Disabled Persons Act (Cal. Civ. Code § 54 et seq.), California Government Code Sections 4450 et seq. and 11135 et seq., California Health and Safety Code Section 19953, California Civil Code Section 526a, and California Code of Regulations Title 24.
1.14.
“Caltrans’ Jurisdiction”  means and refers to Pedestrian Facilities and/or Park and Ride Facilities owned and controlled by Caltrans, either in part or in full.

1.15.
“Complaint(s)” mean and refer to the complaint(s) filed by Plaintiffs in the Federal Action, the amended complaint filed by Plaintiffs in the Federal Action, the complaint filed by Plaintiffs in the State Action, and/or the amended complaint filed by Plaintiffs in the State Action.  

1.16.
“Compliance Period” means and refers to the period of time for which this Settlement Agreement will be in effect.  The Parties agree that the Settlement Agreement shall become effective upon Final Approval, and remain in effect for the duration of the thirty (30) year Annual Commitment.  

1.17.
“Compliance Evaluation Period” means and refers to the seven year period following Final Approval in which compliance by the Defendants will be evaluated by the Access Consultant.  (See Exhibit 2).

1.18.
“Curb Ramp” means and refers to the sloped transition where a Pedestrian Facility crosses a curb.

1.19.
“Defendant(s)” shall mean and refer to Caltrans, and the Department’s Director (formerly Will Kempton, succeeded by Randell Iwasaki) in his capacity as Director of Caltrans, or his successor(s), or either of them.

1.20.
“Detectable Warnings” means and refers to a standardized walking surface to warn pedestrians with Vision Disabilities of hazards in the path of travel including but not limited to Vehicular Ways.  Compliant designs include those referenced in DIB 82.
1.21.
“DIB 82” means and refers to the Caltrans’ Design Information Bulletin attached hereto as Exhibit 3A which synthesizes and reflects the most stringent federal and state standards and guidelines and best practices, and which is currently entitled “Pedestrian Accessibility Guidelines for Highway Projects” (current version designated 82-03) and subsequent revisions thereto.  As such federal and state standards, guidelines and best practices evolve, DIB 82 will be revised to synthesize and reflect the design standards current at the time of publication.

1.22.
“Dispute” means and refers to each and every dispute that arises out of this Settlement Agreement, any interpretation thereof, any asserted breach thereof, and/or the claims released in this Settlement Agreement.

1.23.
“Effective Date” means and refers to the date on which the Court grants Final Approval of this Settlement Agreement.

1.24.
“Existing Pedestrian Facilities” and/or “Existing Park and Ride Facilities,” mean and refer to Pedestrian Facilities and/or Park and Ride Facilities in existence on the Effective Date. 
1.25.
“Fairness Hearing” means and refers to the hearing to be held by the Court, pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, to determine whether the settlement set forth in this Settlement Agreement is fair, reasonable and adequate.

1.26.
“Federal Access Laws” means and refers to Section 504 of the Rehabilitation Act of 1973 and its implementing regulations and Title II of the ADA and its implementing regulations.

1.27.
“Federal Action” means and refers to the action between Plaintiffs and Defendants filed in the United States District Court, Northern District of California entitled Californians for Disabilities Rights, Inc. et al. v. California Department of Transportation, et al., Case No. C-06-5125 SBA (Armstrong, J.). 

1.28.
“Federal Court” or “Court” means and refers to the United States District Court in which Plaintiffs filed their class action Complaint against Defendants in the Federal Action.  

1.29.
“Final Approval” means and refers to the Order by the Federal Court, after notice and the holding of a Fairness Hearing, granting final approval of this Settlement Agreement.

1.30.
“Litigation” means and refers to the Federal Action and the State Action.
1.31.
“Mobility Disability” or “Mobility Disabilities” means and refers to any impairment or condition that limits a person’s ability to move his or her body or portion of his or her body including, but not limited to, a person’s ability to walk, ambulate, maneuver around objects, and ascend or descend steps or slopes.  A person with a Mobility Disability may or may not use a wheelchair, scooter, Electric Personal Assisted Mobility Device, crutches, walker, cane, brace, orthopedic device, Functional Electrical Stimulation, or similar equipment or device to assist his or her navigation along sidewalks, or may be semi-ambulatory.  

1.32.
“New Construction” or “Newly Constructed” means and refers to any Pedestrian Facility  and/or any Park and Ride Facility newly constructed after the Effective Date.

1.33.
“Order” means and refers to the Federal Court’s Order issuing Final Approval of this Settlement Agreement.
1.34.
“Parties” or “Party” means and refers to Plaintiffs, members of the Plaintiff Settlement Class, and Defendants or either of them.

1.35.
“Park and Ride Facility” or “Park and Ride Facilities” means and refers to those portions of buildings, structures, improvements, elements and routes intended for use by members of the public contained in Park and Rides under Caltrans’ Jurisdiction.

1.36.
“Pedestrian Facility” or “Pedestrian Facilities” means and refers to any paved walkways under Caltrans’ Jurisdiction that Caltrans intends for use by members of the public, including but not limited to outdoor pedestrian walkways, sidewalks, crosswalks, pedestrian undercrossings and/or pedestrian overcrossings.
1.37.
“Plaintiff(s)” means and refers to CDR, CCB, Ben Rockwell, and/or Dmitri Belser, and/or any or all of their agent(s).

1.38.
“Plaintiff Settlement Class” or “Plaintiff Settlement Class Member(s)” means and refers to all persons with Mobility and/or Vision Disabilities who currently or in the future will use or attempt to use any Pedestrian Facility or Park and Ride Facility under Caltrans’ Jurisdiction.
1.39.
“Plaintiffs’ Attorneys” means and refers to the law firms of:  Disability Rights Advocates, including Laurence W. Paradis, Esq., Mary-Lee E. Kimber, Esq, and all other members, partners, employees and associates thereof; AARP Foundation Litigation, including Daniel B. Kohrman, Esq., Julie Nepveu, Esq., and all other employees and associates thereof; and Jose Allen, Esq.  Plaintiffs’ Attorneys represent Plaintiffs and the Plaintiff Settlement Class in both the Federal Action and in the State Action.
1.40.
“Preliminary Approval” means and refers to the preliminary approval, substantially in the form attached hereto as Exhibit 7, by the Federal Court of the terms of this Settlement Agreement.  

1.41.
“Program Access” means and refers to applicable Federal Access Laws and California Access Laws directing a public entity and/or a state agency to operate each service, program, or activity so that the service, program, or activity, when viewed in its entirety, is readily accessible to and usable by individuals with disabilities except, for the purposes of this Settlement Agreement, as related to APS.

1.42.
“Program Access Improvements” means and refers to Program Access work performed by or on behalf of Defendants necessary to bring Pedestrian Facilities and/or Park and Ride Facilities into compliance with Accessibility Guidelines including but not limited to (i) installation of Curb Ramps where such ramps are missing; (ii) upgrades to existing Curb Ramps; (iii) repair of broken and/or uneven pavement on a Pedestrian Facility; (iv) correction of noncompliant cross-slopes along Pedestrian Facilities; (v) removal of  protruding and overhanging objects and/or obstructions that narrow the Pedestrian Facility; and/or (vi) widening of Pedestrian Facilities.

1.43.
“Public Rights of Way Accessibility Guidelines” or “PROWAG” means and refers to guidelines which are in the process of being developed by the U.S. Access Board to provide accessibility guidance specific to facilities within pedestrian rights of way.  The guidelines, currently in draft form, can be found on the World Wide Web at: http://www.access-board.gov/rowdraft.htm. 

1.44.
“Released Claims” means and refers to those claims released pursuant to this Settlement Agreement as set forth herein.

1.45.
“Settlement Agreement” means and refers to this Settlement Agreement re: Class Action Settlement and all Exhibits hereto.

1.46.
“State Action” means and refers to the action between Plaintiffs and Defendants filed in the Superior Court of California, County of Alameda, entitled Californians for Disability Rights, Inc., et al. v. California Department of Transportation, et al., Case No. RG08376549 (Superior Court, Alameda County) (Dept. 20, Freedman, J.).

1.47.
“State Court” means and refers to the State of California Court in which Plaintiffs filed their class action complaint against Defendants in the State Action.

1.48.
“Temporary Routes” means and refers to pedestrian walkways provided around or through areas known as “Work Zones” when the permanent route is obstructed for any period of time.  

1.49.
“Title 24” means and refers to California Code of Regulations Title 24 (California Building Standards Code).

1.50.
“Vision Disability” or “Vision Disabilities” means and refers to any impairment or condition that limits a person’s ability to see.  A person with a Vision Disability may be blind, legally blind, or may have low vision.  A person with a Vision Disability may or may not use a cane, a service animal, or other assistive device to aid in navigation along sidewalks.
1.51.
“Work Zones” means and refers to areas of work that obstruct or close a Pedestrian Facility.
2.
FACTS AND PROCEDURAL HISTORY.

On August 23, 2006, Plaintiffs brought the Federal Action in the United States Court for the Northern District of California entitled Californians for Disabilities Rights, Inc. et al. v. California Department of Transportation, et al., Case No. C-06-5125 SBA, on behalf of themselves and all others similarly situated.  The Complaint alleges that Plaintiffs and all others similarly situated have been discriminated against and denied full and equal access to Pedestrian Facilities and Park and Ride Facilities due to access impediments throughout the State of California in violation of the ADA (42 U.S.C. § 12101, et seq.), the Rehabilitation Act of 1973 (29 U.S.C. § 793), the California Disabled Persons Act (California Civil Code §§ 54, et seq.), the Unruh Act (California Civil Code §§ 51, et seq.), and California Government Code §§ 4450, et seq. and 11135, et seq.  On September 20, 2007, Defendants asserted sovereign immunity, thereby precluding the state law claims from being resolved in the Federal Court.

On March 13, 2008, the Federal Court dismissed without prejudice Plaintiffs’ claims arising under state law and granted Plaintiffs’ motion for class certification, thereby certifying the Federal Action as a class action.  The class certified consists of “all persons with mobility and/or vision disabilities who are allegedly being denied access under Title II of the Americans with Disabilities Act and the Rehabilitation Act of 1973 due to barriers along sidewalks, crosswalks, pedestrian underpasses, pedestrian overpasses and any other outdoor designated pedestrian walkways throughout the State of California which are owned and/or maintained by the California Department of Transportation.”  On the same day, Plaintiffs filed the State Action against the same Defendants in the Superior Court of California, County of Alameda, entitled Californians for Disability Rights, Inc., et al. v. California Department of Transportation, et al., Case No. RG08376549, reasserting their claims arising under state law.
On March 24, 2009, in the Federal Action, the Parties cross-moved for judgment on the pleadings and for partial summary judgment concerning Defendants’ obligations relating to Temporary Routes when Pedestrian Facilities are blocked by construction.  The Federal Court held that Defendants are not required to provide Temporary Routes, but when they elect to do so, they are obligated to make such Temporary Routes accessible.  The Federal Court also held that Defendants are not required to strictly follow ADAAG in the design and/or construction of Temporary Routes.

Trial of the Federal Action began on September 16, 2009, before the Honorable Saundra Brown Armstrong, United States District Court Judge.  Before the start of trial and during the pendency of the trial the Parties engaged in multiple mediation sessions before the Honorable (Ret.) Edward Panelli, the Honorable John M. True of the Superior Court of California for the County of Alameda, and Magistrate Judge Elizabeth Laporte of the United States District Court for the Northern District of California.  The terms set forth in the Settlement Agreement is the product of arm's length negotiations between the Parties supervised by Magistrate Judge Elizabeth Laporte.

3.
NATURE AND EFFECT OF SETTLEMENT. 

3.1.
No Admission.

In entering into this Settlement Agreement, Defendants do not admit any wrongdoing or liability to Plaintiffs, or any entitlement by Plaintiffs to any relief under any claim upon which relief is sought in any of their Complaints or any other matter.  Nor do Defendants admit that Plaintiffs have met or can meet the legal standards for a preliminary or permanent injunction or a declaratory judgment to issue.  Moreover, inclusion of obligations or requirements in this Settlement Agreement shall not be construed as a concession or admission by Defendants, nor shall it be construed as a finding or determination by the Court that, absent this Settlement Agreement, Defendants would otherwise have such obligations or requirements.  Any references in this Settlement Agreement to policies and/or procedures to be enforced by Defendants shall not be construed as implying any admission that Defendants have failed to abide by any of these policies or procedures in the past.  To the contrary, Defendants assert that they are, and have been, in full compliance with both Federal Access Laws and California Access Laws.


3.2. 
Settlement Purpose and Scope.
To avoid the cost, expense, and uncertainty of protracted litigation, Plaintiffs and 

Defendants agree to enter into this Settlement Agreement; that it shall be binding upon Defendants and upon Plaintiffs and all Plaintiff Settlement Class Members.  This Settlement Agreement shall extinguish all Released Claims and constitutes the final and complete resolution of all issues addressed herein.  The purpose of this Section is to prevent relitigation of any issues settled herein.  The res judicata and collateral estoppel doctrines apply to all named Plaintiffs and all Plaintiff Settlement Class Members. 
4.
PROCEDURE. 

4.1.
Court Approval.

This Settlement Agreement shall be subject to Court approval.  However, nothing in this Settlement Agreement shall be deemed to authorize the Court to change or vary any of its terms.  

4.2.
Preliminary Approval by the Court of the Settlement Agreement.

Within 30 days of the execution of this Settlement Agreement by all Parties, the Parties will jointly move for Preliminary Approval of this Settlement Agreement in the Federal Action, along with a request for an order preliminarily approving this Settlement Agreement, conditionally approving a Plaintiff Settlement Class as defined above, directing notice to the Plaintiff Settlement Class Members and setting forth procedures and deadlines for comments and objections, including scheduling a Fairness Hearing. (See Exhibit 7, Preliminary Approval by Federal Court of Settlement Agreement.)
4.3.
Class Action Fairness Act (“CAFA”).

Within ten days of the date that this Settlement Agreement is filed in the Court for Preliminary Approval, Defendants will provide the notice of this Settlement Agreement as required by the CAFA (28 U.S.C.A. § 1715(b)) to the U.S. Attorney General,  the California Governor’s Office, the California Attorney General’s Office, and the California Division of State Architect.

4.4.
Notice to Plaintiff Settlement Class Members.
The Parties jointly recommend to the Court that the notice to the Plaintiff Settlement Class be provided as follows: within 30 days after Preliminary Approval, the Parties shall distribute notice of the proposed Settlement Agreement as set forth in the Court's  "Preliminary Approval by Federal Court of Settlement Agreement" advising the Plaintiff Settlement Class of the terms of the proposed Settlement Agreement and their right to object to the proposed Settlement Agreement.  This notice shall be published as follows: 

 4.4.1.
Defendants shall pay for publication in newspapers listed herein of a notice of class settlement.  This notice will include: A brief statement of the claims released by the class; the date of the hearing on the final approval of the proposed class Settlement Agreement; the deadline for submitting objections to the proposed Settlement Agreement; the web page, address, and phone and fax numbers that may be used to obtain a copy of the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT (attached as Exhibit 8) in the format and language requested.  Publication in these newspapers will be every other day for a period of thirty (30) days, no larger than one eighth page, in the legal notice section of the following papers of general circulation: The Los Angeles Times, The San Diego Union Tribune, The San Francisco Chronicle, The Sacramento Bee, The Riverside Press, and The Oakland Tribune.  The notice published in the newspapers will contain a statement in Spanish of the web page, e mail address, and phone numbers that may be used to obtain a copy of the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT in Spanish and alternative accessible formats.

4.4.2.
Plaintiffs’ Attorneys and Defendants’ attorneys shall provide the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT in the manner, format and language requested by any class member, advocacy group, government, or their counsel.  Copies of the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT shall be provided without charge for copying or mailing.

4.4.3.
Defendants shall establish a web site where a copy of the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT will be available in English and Spanish and in a format that can be recognized and read by software commonly used by the individuals with visual impairments to read web pages.  Defendants shall post on the Caltrans website a link to the web site where a copy of the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT will be available.

4.4.4.
A copy of the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT shall be mailed to the U.S. Attorney General, to the Assistant Attorney General for Civil Rights, U.S. Department of Justice, and to the Attorney General for the State of California with a request that each office include a description of the settlement in their publications and post a description of the same on their web pages. 


Plaintiff Settlement Class Members shall have an opportunity to object to the proposed Settlement Agreement but may not opt-out.
4.5.
Additional Steps.

The Parties shall take all procedural steps regarding the Fairness Hearing that may be requested by the Court and shall otherwise use their respective best efforts to consummate this settlement and to obtain approval of this Settlement Agreement and Entry of the Judgment, Final Order and Decree attached hereto as Exhibit 9, and dismissal with prejudice of the Complaints subject to the retention of jurisdiction set forth in Section 4.7.

4.6.
Fairness Hearing.

The Parties shall jointly request that the Court schedule and conduct a Fairness Hearing to address the fairness of this final settlement of the claims of the Plaintiff Settlement Class against Defendants and to decide whether there shall be Final Approval of the settlement embodied in this Settlement Agreement.  At the Fairness Hearing, the Parties shall jointly move for and recommend certification of the Plaintiff Settlement Class and Final Approval of this Settlement Agreement and entry of an Order in substantially the form as attached hereto as Exhibit 9.  The Fairness Hearing shall take place at dates allowing for such period of notice to the Plaintiff Settlement Class as the Court may direct.

4.7.
Dismissal of the State Action and of the Federal Action.


4.7.1.
Upon the Federal Court’s Preliminary Approval of this Settlement Agreement and the setting of a date for the Fairness Hearing, Plaintiffs’ Attorneys shall request that the State Action be dismissed with prejudice conditional upon the Federal Court’s Final Approval of the settlement embodied in this Settlement Agreement at the Fairness Hearing.  Defendants cannot proceed with the Fairness Hearing in Federal Court until the State Court has granted conditional approval of the dismissal with prejudice of all claims in the State Court Action.  


4.7.2.
Upon Final Approval of the Settlement Agreement, the Court shall enter final judgment under Rule 54(b) of the Federal Rules of Civil Procedure dismissing the Federal Action with prejudice subject to the Court retaining jurisdiction to resolve any Dispute regarding compliance with this Agreement that cannot be resolved through the meet and confer process detailed herein and to resolve any motion for attorneys fees and costs, as described in detail in Exhibit 6 hereto.  The proposed Judgment, Final Order and Decree is attached hereto as Exhibit 9.  

4.8. 
Duration of the Settlement Agreement.

The Settlement Agreement shall be in effect for the duration of the Compliance Period. 
5.
SETTLEMENT RELIEF.
The Parties to this Settlement Agreement will request, as part of the settlement approval process, that the Federal Court issue the proposed Judgment, Final Order and Decree attached as Exhibit 9 adopting the substantive terms of the Settlement Agreement as an order of the Court.

5.1.
Substantive Settlement Terms. 

5.1.1. 
Exhibit 1 hereto constitutes the final resolution of all issues relating to Defendants’ Annual Commitment for Program Access Improvements.  The Parties shall implement and comply with the terms set forth in Exhibit 1.

5.1.2.
Exhibit 2 hereto constitutes the final resolution of all issues relating to Defendants’ reporting obligations on compliance with this Settlement Agreement and the terms relating to the Access Consultant to be engaged by Defendants.  The Parties shall implement and comply with the terms set forth in Exhibit 2.

5.1.3. 
Exhibits 3 and 3A hereto constitute the final and complete resolution of issues pertaining to New Construction and Alterations, including Pedestrian Accessibility Guidelines for Highway Projects. The Parties shall implement and comply with the terms set forth in Exhibit 3.

5.1.4.
Exhibit 4 hereto constitutes the final resolution of all issues relating to access through and around Work Zones.  The Parties shall implement and comply with the terms set forth in Exhibit 4.

5.1.5.
Exhibit 5 hereto constitutes the final and complete resolution of all issues relating to grievance procedures.  The Parties shall implement and comply with the terms set forth in Exhibit 5.

5.1.6. 
Exhibit 6 hereto and Section 5.5 below constitute the final resolution of all issues relating to Plaintiffs’ Attorneys fees and costs and the payment thereof by Defendants.  The Parties shall implement and comply with the terms set forth in Exhibit 6.


5.2. 
Other Matters.

5.2.1.
State Court Claims  

Conditioned upon the Federal Court granting Final Approval of this Settlement Agreement, and the State Court’s conditional dismissal of all claims, the Parties hereby stipulate and agree that Defendants consent to the Federal Court exercising jurisdiction over Plaintiffs’ state law claims for purposes of the Parties’ Settlement Agreement.  Defendants will not, after Final Approval, assert that the Federal Court lacks jurisdiction to enforce the terms of the Settlement Agreement or raise any jurisdictional defense to any such enforcement proceedings.

5.2.2.
Dispute Resolution  

5.2.2.1.
Meet and Confer Obligation 

The Parties shall negotiate in good faith to resolve any Dispute and agree to strict compliance with the following procedures for dispute resolution.  In the event that a Dispute arises between any of the Defendants and any named Plaintiff or Plaintiff Settlement Class Member, the person(s), Party or Parties asserting the Dispute or the person(s), Party’s or Parties’ designee(s), shall notify counsel for the other person(s), Party or Parties to the Dispute, as set forth below in Section 5.2.2.2 before seeking judicial resolution of the Dispute.  Notification shall be in writing as set forth below in Section 5.2.3.2 and shall be accomplished by mail, facsimile or hand delivery.  

5.2.2.2.
Mandatory Dispute Resolution Procedures

The Party or Parties asserting the Dispute shall provide the other Party or Parties with a detailed statement of the Dispute (hereafter “Statement of Non-compliance”) to allow the Parties to attempt to resolve the Dispute.  That statement will at a minimum include:

a) A description of the term(s) of this Settlement Agreement in dispute and the corresponding section number(s) of this Settlement Agreement;

b) Where applicable to the claim, a description of all locations, features, policies, practices and/or conditions at issue in the Dispute, the dates on which any particular locations, features, policies, practices and/or conditions allegedly were in violation of the term(s) of this Settlement Agreement, and the dates that the Party or Parties encountered and/or learned of such locations, features, policies, practices and/or conditions, along with any photos, videos, and diagrams relevant to such locations, features, policies, practices and/or conditions available to the Party or Parties.

c) Where applicable to the claim, a detailed statement of how each location, feature, policy, practice and/or condition is in violation of the term(s) of this Settlement Agreement.

d) Where applicable to the claim, the specific relief sought by the Party or Parties.  For each location or feature, a statement of the change(s) that the Party or Parties demand, or if change to policy, practice or condition is sought the specific policy, practice or condition that the Party or Parties seek to be modified or rectified.  

e) Within 30 days of receipt of a Statement of Non-compliance with the terms of the Settlement Agreement, the Parties shall meet and confer in an attempt to resolve the Dispute.  If the parties agree that the disputed matter requires action to bring the responding party into compliance with the terms of the Settlement Agreement, the responding party shall be given a reasonable opportunity and sufficient time to cure the defect in its performance of the Settlement Agreement obligations.  

5.2.2.3.
Enforcement Proceedings

If the Parties cannot resolve the Dispute within 90 days of the date of the service of the Statement of Non-compliance as described above, then the Party or Parties asserting the Dispute may bring a motion in the Federal Court seeking to enforce the terms of the Settlement Agreement.  The Parties agree that any and all such enforcement proceedings  will be limited to the location(s), feature(s), polic(y/ies), practice(s), and/or conditions detailed in the required Statement of Non-compliance which led to the enforcement proceeding and the relief sought will be limited to the relief detailed in that statement.  A copy of the Statement of Non-compliance will be submitted with any motion to enforce the Settlement Agreement.

5.2.3.
Construction of Settlement Agreement 

5.2.3.1.
Entire Agreement
This Settlement Agreement, when granted Final Approval, expresses and constitutes the sole and entire agreement between the Parties and supersedes all prior agreements, negotiations and discussions between the Parties and/or their respective counsel with respect to the subject matter of the Federal Action, the State Action, and/or this Settlement Agreement.  The Settlement Agreement, when granted Final Approval, supersedes any prior or contemporaneous oral or written agreement or understanding between and among the Parties and/or counsel for the Parties regarding the subject matter of the Federal Action, the State Action, and/or this Settlement Agreement.  

5.2.3.2.
Notice to Parties  

Wherever in this Settlement Agreement, Defendants are required to provide notice, copies, or other documents or materials to Plaintiffs’ Attorneys, it shall be sufficient for Defendants to provide such solely to:  Laurence W. Paradis, Disability Rights Advocates (or to a successor designated by either Laurence W. Paradis or the Executive Director of Disability Rights Advocates in a writing delivered to Defendants), at 2001 Center Street, Fourth Floor, Berkeley, California 94704-1204, Fax: (510) 665-8511.  A copy in accessible format, such as Microsoft Word, shall also be delivered to: California Council of the Blind, 1510 J. Street, Suite 125, Sacramento, CA 95814, Attn: CCB President.

Wherever in this Settlement Agreement, Plaintiffs’ Attorneys are required to provide notice, copies, or other documents or materials to Defendants, it shall be sufficient for Plaintiffs’ Attorneys to deliver such items to: Randell Iwasaki, Director of Transportation, 1120 N Street, Sacramento, California, 94274 (or to a successor or designee identified by the Director of Transportation in a writing delivered to Plaintiffs’ Counsel).  A copy shall also be delivered to: Ronald Beals, Chief Counsel, Department of Transportation Legal Division, 1120 N Street, Sacramento,  California, 94274; Fax: (916) 654-6128, (or to a successor designated by Defendants, in a writing delivered to Plaintiffs’ Attorneys).


5.3.
Effect of Final Approval Order.
This Settlement Agreement, when granted Final Approval, shall be binding upon Defendants and upon Plaintiffs, including the named Plaintiffs, the Plaintiff Settlement Class and all Plaintiff Settlement Class Members and, to the extent specifically set forth in this Order, upon Plaintiffs’ Attorneys; it shall extinguish all Released Claims and it shall constitute the final and complete resolution of all issues addressed herein.  This Settlement Agreement is the complete and final disposition and settlement of any and all Released Claims, as detailed in Section 5.4 below.  

5.4.
Released and Unreleased Claims.

5.4.1. 
Released Claims

Conditioned upon and subject to (a) the Court granting Final Approval of this Settlement Agreement, (b) Section 5.4.2 below, and (c) Defendants’ compliance with the terms of this Settlement Agreement, Plaintiffs and the Plaintiff Settlement Class release Defendants during the Compliance Period from any and all injunctive and/or declaratory relief claims, known or unknown, relating to the subject matter of the Litigation that are alleged or that could have been alleged in the Litigation that any Plaintiff Settlement Class Member had, has, or will have against Defendants, except as set forth in Section 5.4.2 below.

Accordingly, Plaintiffs and the Plaintiff Settlement Class and agree that, except as set forth in Section 5.4.2 below, by complying with the terms of this Settlement Agreement, Defendants shall have no obligation to do more to comply with Federal Access Laws and/or California Access Laws relating to the subject matter of the Litigation and that Defendants’ compliance with the terms of this Settlement Agreement shall constitute a full and complete defense to any claim for injunctive or declaratory relief asserting that Defendants have failed to comply with any and all federal and state laws, statutes, rules, regulations (including without limitation the self-evaluation and transition plan regulations [28 C.F.R. §§ 35.105 & 35.150(d)] and the access coordinator and grievance procedure regulation [28 C.F.R. § 35.107]), standards and guidelines raised in any or all of the Complaints relating to the subject matter of the Litigation.    

Except as set forth in Section 5.4.2 below, the Released Claims include all claims for injunctive or declaratory relief relating to Existing, Newly Constructed and Altered Pedestrian Facilities and Park and Ride Facilities, including access to Work Zones, brought under the ADA, the Rehabilitation Act of 1973 (29 U.S.C. § 793), any regulations promulgated under the ADA or the Rehabilitation Act, the Disabled Persons Act (Cal. Civ. Code § 54 et seq.), the Unruh Act (Cal. Civ. Code § 51 et seq.), California Government Code Sections 4450 et seq. and 11135 et seq., California Health and Safety Code Section 19953, California Civil Code Section 526a, and the regulations codified in Title 24 of the California Code of Regulations, the self-evaluation and the transition plan regulations (28 C.F.R. §§ 35.105 & 150(d) and claims related to Program Access.

This release applies to declaratory and injunctive relief claims brought either separately (as a claim for just injunctive and/or declaratory relief) or in conjunction with a claim for damages.  No further injunctive and declaratory requirements concerning the Released Claims may be imposed on the Department beyond the terms of the Settlement Agreement through any later actions brought by any class member.  The purpose of this section is to prevent relitigation of the injunctive and declaratory relief issues settled herein. 
The res judicata and collateral estoppel doctrines apply to all named Plaintiffs and 

all Plaintiff Settlement Class Members.  The final entry of the Court’s Order approving this Settlement Agreement is a fully binding judgment for purposes of res judicata and collateral estoppel upon all Plaintiff Class Members.

 

5.4.2.
Unreleased Claims
Nothing in this Settlement Agreement shall be interpreted as a release of any claims for damages or of any claims of any type concerning APS.  Defendants represent that they are not aware of any access lawsuits filed seeking injunctive or declaratory relief for any particular Pedestrian Facilities or Park and Ride Facilities.  

5.5.
Plaintiffs’ Attorneys Fees and Costs.

As noted above in Section 5.1.6, the final resolution of the issue of Plaintiffs’ Attorneys fees and costs in this Litigation and the payment thereof by Defendants is contained in Exhibit 6 hereto.  Plaintiffs and/or Plaintiffs’ Attorneys will not seek or recover additional attorneys fees or costs from Defendants in the Federal Action and/or the State Action for work undertaken pursuant to Sections 5.2.2.1 and 5.2.2.2 of this Settlement Agreement.  Except as specifically provided therein, no other Plaintiffs’ Attorneys fees, expenses, or costs may be recovered in the Federal Action and/or in the State Action and/or for evaluating, monitoring, or enforcing Defendants’ compliance with this Settlement Agreement.


5.6.
Execution by Facsimile and in Counterparts.  

This Agreement may be executed by the Parties hereto by facsimile and in separate counterparts, and all such counterparts taken together shall be deemed to constitute one and the same agreement.

PLAINTIFFS
Plaintiff CALIFORNIANS FOR DISABILITY RIGHTS, INC. (“CDR”)

By:


______________________________

Name and Title:
______________________________

Plaintiff CALIFORNIA COUNCIL OF THE BLIND (“CCB”)

By:


______________________________

Name and Title:
______________________________

Plaintiff BEN ROCKWELL

___________________________

Plaintiff DMITRI BELSER

___________________________

Approved as to form and content by Plaintiffs’ Attorneys 

on behalf of Plaintiffs and Plaintiffs Settlement Class

___________________________

Laurence W. Paradis, Esq.

DISABILITY RIGHTS ADVOCATES

___________________________

Daniel Kohrman, Esq.

Julie Nepveu, Esq.

AARP FOUNDATION LITIGATION

___________________________

Jose R. Allen, Esq.

DEFENDANTS

Defendants CALIFORNIA DEPARTMENT OF TRANSPORTATION and WILL KEMPTON

___________________________________________

By: Randell Iwasaki, 

Individually as successor to WILL KEMPTON and

acting in his capacity as Director of Transportation

Approved as to form and content by Defendants’ Attorneys on behalf of Defendants

___________________________________________

Gregory F. Hurley, Esq.

GREENBERG TRAURIG, LLP

___________________________________________


Ronald W. Beals, Chief Counsel


CALIFORNIA DEPARTMENT OF TRANSPORTATION LEGAL DIVISION
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EXHIBIT 1

ANNUAL COMMITMENT FOR PROGRAM ACCESS IMPROVEMENTS 

The Parties agree to the following terms as a final and complete resolution of issues pertaining to the Department’s funding for Program Access Improvements during the Compliance Period.  The Department shall allocate a total of $1.1 billion during the Compliance Period for Program Access Improvements.

1.
Amount of the Annual Commitment.  For the five fiscal years beginning the fiscal year following the fiscal year in which the Final Approval is granted, the Department shall allocate $25 million per year.  Thereafter, the Department shall allocate $35 million per year for a period of ten years.  Thereafter, the Department shall allocate $40 million per year for a period of ten years.  Thereafter, the Department shall allocate $45 million per year for a period of five years.
2.
Use of the Annual Commitment.  The Department’s Annual Commitment shall be used for the following types of expenses:  (1) total project development and construction costs for the covered Program Access Improvements, including support costs, (2) costs associated with any newly created staff positions needed, if any, to implement the covered Program Access Improvements;  (3) costs of establishing and maintaining the new Accessibility Grievance Procedure as well as a system for processing other Access Requests;  (4) costs of further surveying work as described below; and (5) the cost of retaining the Access Consultant.  The costs of meeting Accessibility Guidelines in connection with New Construction or Alteration projects relating to Pedestrian Facilities and Park and Ride Facilities will be funded separately when such projects are undertaken for purposes other than Program Access Improvements.

3.
Allocation of Annual Commitment.  For the duration of the Compliance Period, the Annual Commitment shall be allocated for Program Access Improvements.  New Construction and work done pursuant to Section 4.1.3 of DIB 82 (attached as Exhibit 3A to the Settlement Agreement) shall not count towards the Annual Commitment, except as follows:  For each year of the Compliance Period, no more than 25% of the Annual Commitment shall be allocated to installation of missing Curb Ramps and upgrading Curb Ramps to the extent necessary for the Curb Ramps to comply with the applicable provisions of the Accessibility Guidelines when CAPM work is performed on a Vehicular Way with adjacent Pedestrian Facilities.  Annual costs in excess of the 25% commitment cap (related to installation and/or upgrade of curb ramps for CAPM projects in order to comply with DIB 82 Section 4.1.3) shall be paid from other funds.

4.
Third Party Funding.  To the extent that additional funding for Program Access Improvements is provided through other non-Federal sources such as third parties, alternate funding streams or other outside sources, such funding will supplement the Department’s commitment of resources.  The Department will cooperate with other public entities that wish to undertake Program Access Improvements along Caltrans’ Pedestrian Facilities.
5.
Pour-Over Provision.  The amounts set forth are the targeted commitment of funds of the Department.  If the total commitment is not met each year, the uncommitted portion of that year’s target will be utilized in subsequent years as soon as practical.  Excess commitments in any given year will be credited toward the target commitment in future years.  

6.
Project Prioritization (“Priorities”).  The selection of projects for Program Access Improvements will be based on needed Program Access Improvements that have been identified by the Department through Access Requests and other means.  These projects will be prioritized as follows:

A.
The highest priority will go to Program Access Improvements needed to address the most severe access barriers and most significant safety hazards for class members.

B.
The next level of priority will go to Program Access Improvements needed to address Pedestrian Facilities and / or Park and Ride Facilities serving:

1)
State and local government offices and facilities; 
2)
important transportation corridors;

3)
places of public accommodation such as commercial and business zones;

4)
facilities containing employers;  and 

5)
other areas such as residential neighborhoods and undeveloped areas of the State.

7.
Access Requests.  The Department will consider, in the development of its project Priorities, Access Requests as well as needs identified by the Department.  Access requests may be submitted as a grievance pursuant to Exhibit 5.  Alternatively, Access Requests may be conveyed, without filing a grievance, to the Department’s Statewide ADA Coordinator, the Department’s District ADA Liaisons, or the Department’s ADA Compliance Office:

· Charles Wahnon

Caltrans Statewide ADA Coordinator


1823 14th Street 


Sacramento, California 95811

Phone (916) 324-1353 or Toll Free (866) 810-6346

FAX (916) 324-1869, TTY 711
· Department District ADA Liaisons, contact information is provided on the Department’s website: http://www.dot.ca.gov/contactus.htm
· Email: ADA_Compliance_Office@dot.ca.gov 
   This contact information for submitting non-grievance Access Requests will be posted to the Department’s website under the “Contact Us” link.  Such non-grievance Access Requests do not follow the procedures set forth in Exhibit 5 and may be addressed by the Department without the subsequent input or participation of the individual, organization or agency making the non-grievance Access Request.  The Department will explore and, if feasible, implement an online process for submitting Access Requests.

8.
Remaining Funds.  To the extent there is funding left over from the Annual Commitment after addressing projects for Program Access Improvements discussed above (hereafter “Remaining Funds”), the Department will use the Remaining Funds (if any) to survey Pedestrian Facilities and Park and Ride Facilities to assist in the effort of identifying future projects for Program Access Improvements.  Program Access Improvements using the Remaining Funds will be prioritized according to the criteria above.
9.
Other Considerations.  During the development of projects, consideration will be given to the severity of the Program Access Improvements needed and efficient methods for delivering such projects.  (For example, project scope may be expanded to address additional severe Program Access Improvements needed nearby, even if such improvements are not identified as a higher priority, if the Department determines that this would be an efficient use of funds from the Annual Commitment.)  The Department may also take advantage of partnering opportunities with other public entities or other third parties to maximize the used of the committed funds.  The Department will make good faith efforts to follow the priority guidance set forth above.  However, the Department retains ultimate discretion in the selection and timing of the projects on which the Annual Commitment funds for Program Access Improvements will be spent.  This may result in the use of funds from the Annual Commitment to address lower priority Program Access Improvements before higher priority Program Access Improvements.  
I. EXHIBIT 2

II. REPORTING REGARDING COMPLIANCE BY THE DEPARTMENT AND ENGAGEMENT OF ACCESS CONSULTANT

The Parties agree to the following as a final and complete resolution of issues pertaining to reporting by the Department of its compliance with this Settlement Agreement.

1.
Annual Reporting By The Department

A.
Each year until the end of the Compliance Period, the Department shall complete an Annual Report as described below.  The reporting period will be based on the Federal Fiscal Year (“FFY”), October 1 through September 30, of each year.  The first Annual Report will cover the first full FFY following the fiscal year in which the Final Approval was granted.

B.
The Annual Report shall provide sufficient information to allow Plaintiffs’ Attorneys to evaluate whether the Department is in compliance with the terms of the Settlement Agreement by including the following information:

1)
A detailed summary of the Program Access Improvements funded by the Annual Commitment completed by the Department during the reporting FFY.  The projects listed will include, but not be limited to:

(a)
Projects pursuant to Exhibit 1, including a summary of projects selected pursuant to paragraph 6 of Exhibit 1;

(b)
Projects derived from grievances received from the Accessibility Grievance Procedure described in Exhibit 5;

(c)
CapM projects funded by the Annual Commitment.

2)
A detailed summary of the allocation of Annual Commitment of funds for Program Access Improvements for the reporting FFY, including the amount of any funds that will pour over or be credited against the Annual Allocation for the subsequent FFY, if any.  The Annual Commitment is described in Exhibit 1.

3)
A summary of other access improvements (see Settlement Agreement, Section 1.42 for examples) relating to Pedestrian Facilities and Park and Ride Facilities not funded by the Annual Commitment completed by the Department during the reporting FFY.  The projects listed will include a summary of:

(a)
access improvements undertaken in conjunction with New Construction or Alterations, including 2R and 3R projects during the reporting FFY.

(b)
access improvements undertaken in conjunction with CapM Projects funded by sources other than the Annual Commitment during the reporting FFY.




4)
A summary of any other Pedestrian Facilities and Park and Ride Facilities Newly Constructed or Altered during the reporting FFY.

5)
A summary of training and monitoring efforts undertaken during the reporting FFY to ensure that Temporary Routes, when provided through and around Work Zones, are accessible to pedestrians with disabilities.

6)
Revisions to Pedestrian Accessibility Guidelines for Highway Projects (DIB 82) including copies of updated versions of written guidelines that apply statewide. 

7)
Identification of the Program Access Improvements planned for the next FFY.

8)
The estimated dollar amount of funding to be allocated to Program Access Improvements planned for the future FFYs.  

9)
A summary of grievances received from the Accessibility Grievance Procedure described in Exhibit 5, during the reporting FFY.

10)
A description of the status of the resolution of grievances received during the reporting FFY.  

C.
It is the intent of Paragraphs B.7 and 8 that the Department make a good faith effort to provide Plaintiffs and Plaintiff Settlement Class with advance notice of its prospective project planning and funding decisions for Program Access Improvements.  Plaintiffs’ Attorneys acknowledge that prospective plans can change.
D.
The Annual Report shall be provided to Plaintiffs and Plaintiffs’ Settlement Class in a manner consistent with Settlement Agreement Section 5.2.3.2 within 180 days after the end of the FFY. 

2.
Access Consultant

A.
Term.  For the first seven (7) years of the Compliance Period following Final Approval of the Settlement Agreement, the Department shall retain an Access Consultant.  
B.
Compensation.  The Department shall pay the reasonable fees and expenses of the Access Consultant up to a maximum of $75,000 per year, paid out of the Annual Commitment set forth in Exhibit 1.

C.
Selection Process and Hiring Authority  

1)
The Department will hire, pursuant to this Settlement Agreement and consistent with State contracting requirements, an Access Consultant with substantial experience in evaluating and/or assisting public entities in evaluating the accessibility of programs, services, activities and facilities under Title II of the Americans with Disabilities Act.  The selected consultant shall be knowledgeable in current Federal and State accessibility standards and shall have a minimum of five (5) years experience in providing ADA consulting services related to highway pedestrian facilities.  Candidates must be licensed in California either as an Architect and/or as a Registered Civil Engineer.  

2)
In consultation with Plaintiffs’ Attorneys, the Access Consultant shall be selected by the Department, consistent with State contracting requirements. The statement of duties for the Access Consultant will be based, in part, on the terms of this Settlement Agreement.  
3)
The Access Consultant contract will be consistent with State contracting requirements and the Access Consultant shall be directed by the Department to produce the deliverables described in Paragraph 2.D. below. 

D.
General Scope of Duties.  The Access Consultant will report to the parties concerning the Department’s compliance with this Settlement Agreement.  The activities performed by the Access Consultant shall include, and be limited to, the following: 

1)
Reviewing Program Access Improvements annually for compliance with this Settlement Agreement. 

2)
Consulting, as needed, with appropriate Department employees such as the contract manager and the author of the Department’s Annual Report to obtain any information concerning compliance with the terms of the Settlement Agreement. 
3)
Conducting field spot checks of Pedestrian Facilities and Park and Ride Facilities, as needed, to verify that (i) completed Program Access Improvements; (ii) completed New Construction or Alterations; (iii) completed CapM projects; and/or (iv) the provision of accessible Temporary Routes, when provided through and around Work Zones, are in compliance with this Settlement Agreement.
4)
Reviewing a random sample of grievances and the Department’s response.

5)
Providing an annual written report.  The written report shall be delivered to the contract manager and to the parties in a manner consistent with the Settlement Agreement Section 5.2.3.2. within sixty (60) working days of receipt of the Department’s Annual Report.  The written report shall document and analyze: 

(a)
The Department’s compliance with the terms of this Settlement Agreement; and   
(b)
The Department’s Annual Report.  
EXHIBIT 3

PEDESTRIAN ACCESSIBILITY GUIDELINES FOR HIGHWAY PROJECTS 
The Parties agree to the following as a final and complete resolution of issues pertaining to New Construction and Alterations, including Pedestrian Accessibility Guidelines for Highway Projects.
1.
The Department shall revise DIB 82 to provide that CapM projects adjacent to Pedestrian Facilities must include installation of Curb Ramps where they do not exist and upgrades to Curb Ramps existing at the time the CapM work is performed to comply with Accessibility Guidelines.
2.
The Department shall revise DIB 82 by adding the following sentence to the end of Section 4.2 of DIB 82:  “Where vehicular lanes and shoulders are intended by the Department for pedestrian use, thus rendering them walkways, they shall be made accessible.”  

3.
A copy of the DIB 82 that the Parties have revised to incorporate the revisions described in the Paragraphs above, with certain additional agreed upon changes, is attached to this Settlement Agreement as Exhibit 3A.
4.
The Department shall adopt and implement the revised DIB 82, and shall notify all relevant Caltrans employees that DIB 82 is superseded.  

5.
The Department will ensure that the Pedestrian Accessibility Guidelines for Highway Projects are followed.   The Department shall comply with the Accessibility Guidelines, as defined in Section 1.3 of the Settlement Agreement, for all New Construction or Alterations relating to Pedestrian Facilities and Park and Ride Facilities under the Department’s jurisdiction.  To the extent DIB 82 does not address design features that are otherwise covered by legally enforceable State or Federal access standards, the Department will comply with those standards with regard to New Construction and Alterations for Pedestrian Facilities and Park and Ride Facilities.

6.
The parties recognize that FHWA, USDOJ and DSA and possibly others may require further modifications and refinements to the revised DIB 82 during a review and comment process. In addition, as federal and state standards, guidelines and best practices evolve, DIB 82 will be revised to synthesize and reflect the design standards current at the time of publication.   The Department shall promptly notify plaintiffs, pursuant to Settlement Agreement Section 5.2.3.2, when changes have been made to the Pedestrian Accessibility Guidelines for Highway Projects (currently designated as DIB 82).

EXHIBIT 4

WORK ZONES
The Parties agree to the following as a final and complete resolution of issues pertaining to Work Zones. The Department agrees to make its best efforts to ensure that Temporary Routes, when provided through and around Work Zones, are accessible to pedestrians with disabilities.  In meeting this obligation, the Department will do the following:
1.
Guidance for Pedestrian Accommodation.  The Department shall develop a summarized informational document for workers in the field for the accommodation of pedestrians with disabilities through and around Work Zones within one hundred eighty (180) working days following Final Approval.  To develop this document, the Department will investigate procedural models utilized by other entities, including but not limited to Pacific Gas & Electric Company’s work procedure entitled “Path of Travel Encroachments and Pedestrian Safety” and/or the Federal Highway Administration / American Traffic Safety Services Association’s Guidance Sheet entitled “Temporary Traffic Control Zone Pedestrian Access Considerations.”  The content of this document developed by the Department will reference and be consistent with Part 6 of the California Manual on Uniform Traffic Control Devices (“CA MUTCD”).  A copy of this informational document shall be promptly delivered to Plaintiffs Attorneys and to the Access Consultant when it is ready for dissemination to employees, contractors, and individuals/companies/entities requesting temporary encroachment permits. 
2.
Revisions to DIB 82.  In addition to the changes made to DIB 82 pursuant to Exhibit 3 of this Settlement Agreement, DIB 82 has been revised (See Exhibit 3A, Section 4.6) to reference that the CA MUTCD Part 6, Chapter 6D (PEDESTRIAN AND WORKER SAFETY) procedures should be followed in the event the Department elects to close any sidewalk(s) due to construction, including those instances, if any, when the Department elects to provide Temporary Routes for use by the public.

3.
Training of Caltrans Personnel.  The Department shall provide training to personnel responsible for the development, approval and implementation of Work Zones, including Temporary Routes for use by the public.  Within 180 one hundred eighty (180) working days following Final Approval, the Department will provide to Plaintiffs Attorneys and to the Access Consultant training documents to be used for the development, approval and implementation of Work Zones, consistent with the informational document prepared and the existing training conducted on Part 6 of the CA MUTCD.
5.
Revised Design and Construction Procedures.  The Department shall revise its current procedures for construction contract development and enforcement as follows:

A.
Caltrans’ Construction Manual and specifications shall be revised to require that pre-construction meetings with the contractor include a discussion regarding Work Zones, including Temporary Routes for use by the public, if any, and how the contractor will meet their contractual obligations and applicable guidance in the CA MUTCD.  Contractors’ participation in these pre-construction meetings shall constitute certification that they have reviewed and understand said contractual obligations and CA MUTCD guidelines.

B.
The Department shall require the review of all contract plans and specifications as part of the normal project development review process to ensure that when Temporary Routes for use by the public are provided, they are accessible to pedestrians with disabilities.

C.
As part of routine construction safety inspections performed on every project, inspections of any Temporary Routes that are provided for use by the public will be performed to ensure compliance with contract plans and specifications. Safety inspection checklists, to the extent they are used, will be revised to include a category regarding accessible Temporary Routes.
EXHIBIT 5

ACCESSIBILITY GRIEVANCE PROCEDURE


This Grievance Procedure is established to meet the requirements of the Americans with Disabilities Act of 1990. It may be used by anyone who wishes to file a grievance alleging discrimination on the basis of disability in the provision of services, activities, programs, or benefits by the Department.  It is intended and designed to provide prompt and equitable resolution of grievances alleging noncompliance with, or any action prohibited by, the Americans with Disabilities Act (ADA) and Section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. §794).  This procedure applies to all Title II ADA-related grievances regarding facilities owned and controlled by the Department, including Pedestrian Facilities and Park and Ride Facilities.  The Department’s Personnel Policy governs employment-related complaints of disability discrimination. 

Information about the Accessibility Grievance Procedure shall be posted to the Department’s website under the “Contact Us” link.

The grievance should be submitted by the grievant and/or his/her designee as soon as possible but no later than 60 calendar days after the alleged violation to any of the following Departmental contacts, who have been designated to coordinate Section 504/ADA compliance efforts:

· Charles Wahnon

Caltrans Statewide ADA Coordinator


1823 14th Street 


Sacramento, California 95811

Phone (916) 324-1353 or Toll Free (866) 810-6346

FAX (916) 324-1869, TTY 711
· Department District ADA Liaisons, contact information is provided on the Department’s website: http://www.dot.ca.gov/contactus.htm
· Email: ADA_Compliance_Office@dot.ca.gov 

The grievance should be submitted to the Department in writing (by mail, e-mail, or fax) and contain information about the alleged discrimination, condition, policy or practice at issue, such as name, address, phone number of the grievant and location, date, and description of the problem.  Alternative methods of filing such as personal interviews or a tape recording of the grievance will be made available for persons with disabilities upon request. 


Within 15 working days the Department will respond to the receipt of the grievance in writing or where appropriate, in a format accessible to the grievant (such as large print, Braille, or audio tape).  The response will acknowledge receipt of the grievance, provide documentation of the grievance, as understood by the Department, and will include an offer to meet with the grievant to clarify the circumstances of the alleged discrimination, condition, policy or practice at issue.


In the event it is determined that the grievance involves a facility not owned and controlled by the Department, the Department will facilitate the notification of the grievance to the appropriate entity, as expeditiously as possible but in any event within 120 working days.  
  
The time it will take the Department to respond to a grievance will depend on the scope and complexity of the request.  However, no later than 180 working days following the date the Department acknowledges receipt of the grievance, the Department will provide a response to the grievant in writing, and, where appropriate, in a format accessible to the grievant.  This response will explain the position of the Department and offer a resolution responsive to the grievance. The response will also inform the grievant/complainant of their right to appeal.

The Department will proceed with the implementation of its proposed resolution unless the grievant files (i.e., by sending an e-mail or fax, or by depositing with a delivery service, or by postmarking a submission via regular mail) a written appeal of the Department’s decision within 15 working days.


Within 15 working days following receipt of an appeal, the Department will meet with the grievant to discuss the grievance and the Department’s response. Within 15 working days following the meeting between the appellant and the Department, the Department will respond in writing, and where appropriate, in a format accessible to the grievant, with a final resolution of the grievance.


After the recommended resolution is implemented and completed, the Departmental ADA designee will provide notification to the grievant, in writing, and, where appropriate, in a format accessible to the grievant, of completed resolution.


All grievances received by the Department, including any appeals, will be retained by the Statewide ADA Program until the subject matter of the grievance has been fully resolved or for at least three years, whichever is later. 

EXHIBIT 6

ATTORNEY FEES AND COSTS

With respect to the issue of Plaintiffs’ Attorneys’ fees and costs and the payment thereof by Defendants, the following is agreed to as a complete resolution of the issue.

1.
No fees or costs incurred by the Plaintiff Class in connection with the Federal Action and/or the State Action may be claimed except as expressly set forth herein. 

2.
The Parties agree that conditioned on the Federal Court granting Final Approval of the Parties’ Settlement Agreement, Defendants shall pay Plaintiffs’ Attorneys reasonable attorneys fees and costs for work pursuing the claims pleaded in the Federal Action and the State Action (“Fees” and “Costs”), subject to the limits set forth herein.

3.
The Parties agree that they will attempt in good faith to reach an agreement as to the amount of Fees and Costs and a schedule for payment.  If agreement is reached, Plaintiffs’ Attorneys will submit a motion in the Federal Action requesting that the Federal Court approve the agreed amount of Fees and Costs, and Defendants will stipulate to that amount as fair and reasonable. 

4.
If the Parties are unable to reach an agreement as to the amount of Fees,  Plaintiffs’ Attorneys will file a motion for Fees in the Federal Action requesting that the Federal Court determine the amount of Fees to be awarded, subject to the following agreement:  Defendants agree to pay Fees of no less than $3.75 million and no more than $8.75 million for all work related to claims pleaded in the Litigation, settlement, and future monitoring of all claims in the Litigation, including any Fees for time spent preparing a fee motion.  Plaintiffs agree not to seek more than $8.75 million for all Fees related to the Litigation, settlement, and future monitoring of these claims including any Fees for time spent preparing a fee motion.  Plaintiffs’ Attorneys expressly waive any claim for Fees in excess of $8.75 million.  The only additional Fees available for any work by Plaintiffs’ Attorneys related to these claims would be any Fees ordered by the Court in future enforcement proceedings as provided for in Section 5.2.2.3 of the Settlement Agreement.

5.
If the Parties are unable to reach an agreement as to the amount of Plaintiffs’ Costs, Plaintiffs’ Attorneys may seek to recover Costs by filing a motion in the Federal Court.  Plaintiffs’ Attorneys shall not seek more than $391,477 in total for all Costs related to the Litigation, settlement, and future monitoring of claims.  Plaintiffs’ Attorneys expressly waive any claim for Costs in excess of $391,477, and agree that their recovery shall not exceed that amount.  The only additional Costs available for any work by Plaintiffs’ Attorneys related to claims pleaded in the Litigation would be Costs ordered by the Court in future enforcement proceedings as provided for in Section 5.2.2.3 of the Settlement Agreement.  

6.
Upon dismissals of both the Federal Action and the State Action with prejudice, the Federal Court’s Final Approval of the Settlement Agreement, and the Parties reaching agreement(s) and/or the Federal Court determining the amounts of Plaintiffs’ Attorneys Fees and/or Costs, Defendants shall pay Plaintiffs’ Attorneys Fees and Costs in the amount(s) agreed upon by the Parties, or if the Parties were unable to reach agreement(s), in the amount(s) determined by the Federal Court (the “Payment”).  In the event the Federal Court is asked to determine the amount of Fees and/or Costs, the time for Payment shall be as ordered by the Court.  Plaintiffs understand that Defendants intend to ask the Court that the Fees be paid over several years.  Defendants understand that the Plaintiffs intend to ask the Court to order Payment of the total amount of Fees and Costs within sixty (60) days and/or to order interest on any delayed Payments. 
7.
The Payment is in full and complete satisfaction of any and all claims for Fees and Costs incurred in the Federal Action and/or in the State Action against Defendants, and for all claims released in this Settlement Agreement.  The Plaintiff Settlement Class Members expressly waive any right to recover any additional Fees that they may incur in monitoring or evaluating Defendants’ compliance with this Settlement Agreement, except for Fees and/or Costs ordered by the Court in future enforcement proceedings as provided for in Section 5.2.2.3 of the Settlement Agreement. 

	UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA



	CALIFORNIANS FOR DISABILITY RIGHTS, INC. (“CDR”), CALIFORNIA COUNCIL OF THE BLIND (“CCB”), BEN ROCKWELL and DMITRI BELSER, on behalf of themselves, and on behalf of all others similarly situated,




Plaintiffs,



v.

CALIFORNIA DEPARTMENT OF TRANSPORTATION (“Caltrans”) and WILL KEMPTON, in his official capacity.




Defendants.


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	Case No.: C06-5125 SBA

ORDER RE: PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT

Judge:  Hon. Saundra Brown Armstrong

Date Action Filed:  August 23, 2006




WHEREAS, trial of the above-captioned case began before this Court on September 16, 2009; 

WHEREAS, the Parties have advised the Court that they have settled the Litigation, the terms of which have been memorialized in a Settlement Agreement; 

WHEREAS, this Court has reviewed and considered the Settlement Agreement entered into among the Parties in this Litigation, together with all exhibits thereto, the record in this case, and the arguments of counsel; 

NOW THEREFORE, for good cause appearing, it is hereby ordered as follows:

1. All capitalized terms and definitions used herein have the same meanings as set forth in the Settlement Agreement.

2. The proposed settlement set forth in the Settlement Agreement is hereby preliminarily approved as being within the range of reasonableness such that notice thereof should be given to Plaintiff Settlement Class Members.

3. The contents of the class notice, which are attached to the Settlement Agreement as Exhibit 8, are hereby approved as to form.

4. The proposed Plaintiff Settlement Class is hereby conditionally approved subject to Final Approval of the Settlement Agreement.

5. The Parties are hereby authorized to issue the class notice as follows:

Within 30 days after Preliminary Approval, the Parties shall distribute notice of the proposed Settlement Agreement advising the Plaintiff Settlement Class of the terms of the proposed Settlement Agreement and their right to object to the proposed Settlement Agreement.  This notice shall be published as follows: 

(a) Defendants shall pay for publication in newspapers of a notice of class settlement.  This notice will include:  A brief statement of the claims released by the class; the date of the hearing on the final approval of the class settlement; the deadline for submitting objections to the settlement; the web page, address, and phone and fax numbers that may be used to obtain a copy of the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT (attached as Exhibit 8 to the Parties’ Settlement Agreement) in the format and language requested.  Publication in these newspapers will be every other day for a period of thirty (30) days, no larger than one eighth page, in the legal notice section of the following papers of general circulation:  The Los Angeles Times, The San Diego Union Tribune, The San Francisco Chronicle, The Sacramento Bee, The Riverside Press, and The Oakland Tribune.  The notice published in the newspapers will contain a statement in Spanish of the web page, e-mail address, and phone numbers that may be used to obtain a copy of the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT in English, Spanish and alternative accessible formats.

(b) Plaintiffs’ Attorneys and Defendants’ attorneys shall provide the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT in the manner, format and language requested by any class member, advocacy group, government, or their counsel.  Copies of the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT shall be provided without charge for copying or mailing.

(c) Defendants shall establish a web site where a copy of the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT will be available in English and Spanish, and in a format that can be recognized and read by software commonly used by the individuals with visual impairments to read web pages.  Defendants shall post on the Caltrans website a link to the web site where a copy of the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT will be available.

(d) A copy of the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT shall be mailed to the U.S. Attorney General, the U.S. Department of Justice, Civil Rights Division, and the Attorney General for the State of California with a request to each office that they consider publishing a description of the settlement in their newsletters and web pages.  

(e) Plaintiffs’ Attorneys shall post NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT on the website of Disability Rights Advocates and shall make good faith efforts to distribute it through disability-related listservs and other internet postings.  

(f) Counsel for the Parties shall send by first class mail the NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT to the last known address for each member of the proposed Plaintiff Settlement Class whose declaration Counsel submitted in this action.

6. The Court finds that the forms of notice to Plaintiff Settlement Class Members regarding the pendency of the Litigation and of this settlement, including the methods of dissemination to the proposed Plaintiff Settlement Class Members in accordance with the terms of this order, constitute the best notice practicable under the circumstances.

7. Any Plaintiff Settlement Class Member may enter an appearance in the Litigation and/or may seek to intervene in the Litigation, individually or through the counsel of their choice at his or her expense.  Plaintiff Settlement Class Members who do not enter an appearance will be represented by Class Counsel.

8. Objections by any Plaintiff Settlement Class Member to: (a) the proposed settlement contained in the Settlement Agreement and described in the class notice; (b) the payment of fees and reimbursement of expenses to Plaintiffs’ Counsel up to the negotiated maximum amounts set forth in the Settlement Agreement; and/or (c) entry of the Judgment shall be heard, and any papers submitted in support of said objection shall be considered by the Court at the Fairness Hearing only if, on or before _______________2010, such objector files with the Clerk of the United States District Court for the Northern District of California: (1) a notice of his, her or its objection and a statement of the basis for such objection; (2) if applicable, a statement of his, her or its intention to appear at the Fairness Hearing.  Copies of the foregoing must also be mailed or delivered to counsel for the Parties identified in the class notice.  In order to be considered for hearing, all objections must be submitted to the Court and actually received by the counsel identified in the class notice on or before _______________, 2010.  A Plaintiff Settlement Class Member need not appear at the Settlement Hearing in order for his, her or its objection to be considered.

9. No later than seven days before the Fairness Hearing, the Parties shall file all papers in support of the Application for Final Approval of the Settlement and/or any papers in response to any valid and timely objection with the Court, and shall serve copies of such papers upon each other and upon any objector who has complied with the provisions of Paragraph 8 of this Order.

10. A hearing (the “Fairness Hearing”) shall be held by the Court on April 27, 2010 at ____.m., in United States District Court for the Northern District of California, 1301 Clay street, Oakland, California 94612-5212, to consider and determine whether the proposed settlement of the Litigation on the terms set forth in the Settlement Agreement should be approved as fair, just, reasonable, adequate and in the best interests of the Plaintiff Settlement Class; whether Plaintiffs’ Counsels’ attorneys’ fees and reimbursement of expenses should be approved; and whether the Order approving the settlement and dismissing the Litigation on the merits and with prejudice against the Plaintiffs and all Settlement Plaintiff Class Members, subject to the Court retaining jurisdiction to administer and enforce the Settlement Agreement, should be entered.

11. The Fairness Hearing may, from time to time and without further notice to the Plaintiff Settlement Class Members (except those who have filed timely and valid objections or entered an appearance), be continued or adjourned by order of the Court.

12. Reasonable costs incurred in identifying and notifying Plaintiff Settlement Class Members shall be paid by Defendants.  In the event that the Settlement Agreement is not approved by the Court, or otherwise fails to become effective, neither the Plaintiffs nor any of Plaintiffs’ Counsel shall have any obligation to repay the amounts actually and properly disbursed to accomplish such notice and administration.

IT IS SO ORDERED.
DATED: 




____________________________________________








HONORABLE SAUNDRA BROWN ARMSTRONG







UNITED STATES DISTRICT JUDGE
EXHIBIT 8

NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT

ATTENTION:  All persons with a mobility and/or vision disability who currently or in the future will use or attempt to use (1) Caltrans sidewalks, cross-walks, pedestrian overcrossings, pedestrian undercrossings, other outdoor pedestrian walkways; (2) Caltrans Park and Ride facilities; and/or (3) other Caltrans’s facilities in the public right of way, such as certain highway shoulders or temporary routes through and around work zones, owned and/or maintained by the California Department of Transportation (“Caltrans”).  You may be a member of the proposed settlement class affected by this lawsuit."
PLEASE READ THIS NOTICE CAREFULLY.  YOUR RIGHTS MAY BE AFFECTED BY LEGAL PROCEEDINGS IN THIS LITIGATION.
NOTICE OF CLASS ACTION

The purpose of this notice is to inform you of the proposed settlement in two pending class action lawsuits brought on behalf of people with mobility and/or vision disabilities.  The class action settlement (the “Settlement Agreement”), which must be approved by the Court, was reached in connection with two lawsuits, Californians for Disability Rights, et al. v. California Department of Transportation, et al., N.D. Cal. Case No. C 06-5125 SBA and Californians for Disability Rights, et al. v. California Department of Transportation, et al., Alameda County Superior Court No. RG08376549.  The lawsuits, filed in 2006 and 2008 respectively, allege that the California Department of Transportation (“Caltrans”) has discriminated against persons with mobility and/or vision disabilities by denying them access to sidewalks, cross-walks, pedestrian overcrossings, pedestrian undercrossings, other outdoor pedestrian walkways (“pedestrian facilities”) and Park and Ride facilities owned or maintained by Caltrans.  The Defendants deny any liability or wrongdoing.
THE SETTLEMENT CLASS

If you are a person with a mobility and/or vision disability, and you currently or in the future will use or attempt to use (1) Caltrans sidewalks, cross-walks, pedestrian overcrossings, pedestrian undercrossings, other outdoor pedestrian walkways; (2) Caltrans Park and Ride facilities; and/or (3) other Caltrans’s facilities in the public right of way, such as certain highway shoulders or temporary routes through and around work zones, owned and/or maintained by the California Department of Transportation (“Caltrans”). You may be a member of the proposed settlement class affected by this lawsuit.  Please read this notice carefully because your rights may be affected.
SUMMARY OF THE PROPOSED SETTLEMENT AGREEMENT

Access Barrier Removal in Existing Facilities
The settlement agreement provides that Caltrans will spend $1.1 billion over the next 30 years to remove access barriers along existing pedestrian facilities and within existing Park and Ride facilities.  Caltrans will allocate funding to access barrier removal work according to the following schedule:  $25 million per year for the first five years; $35 million per year for the following ten years; $40 million per year for the following 10 years; and $45 million per year for the last five years.  The annual allocations will come from dedicated federal and state transportation funding.   

Access Requests and Priority Guidelines For Removal of Access Barriers
The $1.1 billion fund for removal of existing access barriers along pedestrian facilities and within Park and Ride facilities will be distributed as follows:  

First, Caltrans will consider, in the distribution of the funds, access requests as well as needs identified by the Department.  Individuals, organizations, public agencies, cities, and/or local government entities may submit access requests relating to Caltrans pedestrian facilities and Park and Ride facilities by: (1) filing a grievance or (2) submitting a non-grievance access request.  Filing a grievance triggers a formal process which requires the grievant to submit a written grievance and which sets deadlines for Caltrans to act.  Alternatively, access requests may be submitted to Caltrans, without filing a grievance, in order to report an access barrier.  Access barriers identified through access requests and access barriers already identified by Caltrans will be removed according to the following general order of priorities:  (i) access barriers that are the most severe and most significant safety hazard for class members; (ii) access barriers along pedestrian facilities and/or within Park and Ride facilities serving State and local government offices and facilities, (iii) access barriers along pedestrian facilities and/or within Park and Ride facilities serving important transportation corridors; (iv) access barriers along pedestrian facilities and/or within Park and Ride facilities serving places of public accommodation such as commercial and business zones; (v) access barriers along pedestrian facilities and/or within Park and Ride facilities serving facilities containing employers; and (vi) access barriers along pedestrian facilities and/or within Park and Ride facilities serving other areas such as residential neighborhoods and undeveloped areas.  

Second, to the extent additional funds are available after removing access barriers identified through access requests and access barriers already identified by Caltrans, Caltrans will then survey its existing facilities to identify other existing access barriers.  Caltrans will use the same prioritization listed above for the removal of access barriers identified through Caltrans’ surveys.  

Access to Newly Constructed and Altered Facilities

In addition to the $1.1 billion fund for removal of access barriers in existing facilities, Caltrans has agreed that when it resurfaces its roadways, it will upgrade existing but non-compliant curb ramps and/or install new curb ramps where they are lacking along the sidewalks adjacent to the resurfacing project.  Caltrans will also ensure that it follows federal and state accessibility guidelines when undertaking new construction or alterations of pedestrian facilities and/or Park and Ride facilities.  

Access to Temporary Routes Through and Around Construction
Caltrans will provide access at Temporary Routes and access at Work Zones as specified in the Settlement Agreement. Caltrans will make its best efforts to ensure that Temporary Routes, when provided through and around Work Zones, are accessible to pedestrians with disabilities

Resolution of Claims 
This Settlement Agreement resolves all claims for injunctive relief.  The Settlement Agreement does not provide for any monetary relief to be paid to any plaintiffs or members of the class or release any damage claims such class members may have.  

Attorneys Fees
The class was represented by Disability Rights Advocates, AARP Foundation Litigation and Jose R. Allen, Esq. (“Class Counsel”).  The settlement agreement provides that the Court will decide the amount of fees and costs that should be awarded to Class Counsel.  The parties have agreed that the award may range between $3.75 million and $8.75 million for reasonable attorneys fees and costs for time expended and costs incurred during the course of the two lawsuits.  The parties may agree upon an amount within this range through further negotiations or alternative dispute resolution, but any such agreement will be subject to Court approval.  

Fairness of Agreement

The class representatives and Class Counsel have concluded that the terms and conditions of the proposed Settlement Agreement are fair, reasonable, and in the best interests of the class.  In reaching this conclusion, the class representatives and Class Counsel have considered the benefits of the settlement, the possible outcomes of continued litigation of these issues, and the expense and length of continued litigation and possible appeals.

OBJECTIONS TO THE SETTLEMENT

The Court has given preliminary approval of the Settlement Agreement, and has scheduled a hearing for April 27, 2010 in the Courtroom of the Honorable Saundra Brown Armstrong, United States District Court for the Northern District of California, 1301 Clay Street, Oakland, CA 94612, to determine whether the proposed settlement is fair and reasonable and should be finally approved.  Although you are not required to attend, as a Class Member, you have the right to attend and be heard at this hearing.  This hearing date may be changed by the Court without further notice to the entire class.  If you wish to be on the service list to be informed of any changes to the schedule, please file a notice of appearance or objection with the Court.

Any Class Member may object to the terms of the proposed Settlement Agreement described above by filing a written, signed objection with the Court.  If you wish to object, you must send a written statement, postmarked on or before [DATE], specifying the reason(s) for your objection to the settlement and, stating whether you intend to appear at the above-referenced hearing to object to the settlement.  Your written objection must be sent to each of the following:

The Court:

Clerk of the United States District Court

Northern District of California

1301 Clay Street

Oakland, CA 94612

Reference:  Californians for Disability Rights, et al. v. California Department of Transportation, et al., Case No. C 06-5125 SBA

Class Counsel Representing Plaintiffs and the Plaintiff Settlement Class:



Mary-Lee Kimber, Esq.



DISABILITY RIGHTS ADVOCATES



2001 Center St., Fourth Floor



Berkeley, CA 94704

Counsel representing the California Department of Transportation:


Gregory F. Hurley

GREENBERG TRAURIG, LLP

3161 Michelson Drive, Suite 1000

Irvine, CA 92612

_________________________________________

IF YOU DO NOT TIMELY SUBMIT AN OBJECTION AS DESCRIBED HEREIN, YOU WILL BE DEEMED TO HAVE WAIVED YOUR OBJECTION AND SHALL BE FORECLOSED FROM MAKING ANY OBJECTION TO THE SETTLEMENT.
IF YOU DO NOT OPPOSE THIS SETTLEMENT, YOU NEED NOT APPEAR OR FILE ANYTHING IN WRITING.

BINDING EFFECT
The proposed Settlement Agreement, if given final approval by the Court, will bind all members of the Settlement Class.  This will bar any person who is a member of the Settlement Class from seeking different or additional relief regarding all issues resolved in the Settlement Agreement for the term of the settlement. 

FURTHER INFORMATION

The federal and state lawsuits and the terms of the settlement are only summarized in this Notice.  More detailed information concerning the settlement or a copy of the Settlement Agreement may be obtained from Class Counsel at the following address:

Disability Rights Advocates

Attn: Mary-Lee Kimber

2001 Center St., Fourth Floor

Berkeley, CA 94704

510-665-8644 (Voice)

510-665-8716 (TTY)

E-mail: mkimber@dralegal.org

Or by consulting the public file on the case at the Office of the Clerk at the following address:

For the federal case:

Clerk of the United States District Court

Northern District of California

1301 Clay Street

Oakland, CA 94612

Reference:  Californians for Disability Rights, et al. v. California Department of Transportation, et al., Case No. C 06-5125 SBA

For the state case:

Clerk of Alameda County Superior Court

Rene C. Davidson Alameda County Courthouse
1225 Fallon St.
Oakland, CA 94612

Reference:  Californians for Disability Rights, et al. v. California Department of Transportation, et al., No. RG08376549

Please do not direct questions to the Court.

To obtain copies of this Notice in alternative accessible formats, please contact Class Counsel listed above.
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	Case No. :  C06-5125 SBA

JUDGMENT, FINAL ORDER AND DECREE

Judge:  Hon. Saundra Brown Armstrong

Date Action Filed:
August 23, 2006

Trial Date:
September 16, 2009


This matter came on for hearing on _______________, 2010.  The Court has considered the Settlement Agreement, objections and comments received regarding the proposed settlement, the record in the Litigation, the evidence presented, and the arguments and authorities presented by counsel.  Good cause appearing,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS:

13. The Court, for purposes of this Judgment, Final Order and Decree (“Judgment”) adopts the terms and definitions set forth in the Settlement Agreement.

14. This Court has jurisdiction over the subject matter of this Litigation and over all Parties to the Litigation and the Plaintiff Settlement Class Members.

15. Defendants consent to the Federal Court exercising jurisdiction over Plaintiffs’ state law claims for purposes of the Parties’ Settlement Agreement.

16. The Court finds that the notice to the Plaintiff Settlement Class of the pendency of the Litigation and of this settlement pursuant to the Order Re: Preliminary Approval of Class Action Settlement (“Preliminary Approval Order) constitute the best notice practicable under the circumstances to all persons within the definition of the Plaintiff Settlement Class and fully complied with the requirements of due process of all applicable statutes and laws.

17. The Court hereby adopts and approves the Settlement Agreement, and finds that it is in all respects fair, reasonable, adequate, just, and in the best interests of the Parties and the Plaintiff Settlement Class.  The objections have been considered and are overruled.  Accordingly, the Court directs the Parties and their counsel to implement and consummate this settlement in accordance with the terms and conditions of the Settlement Agreement.

18. The Court certifies a Plaintiff Settlement Class as defined in the Settlement Agreement.

19. Pursuant to Rule 54(b) of the Federal Rules of Civil Procedure, this Court hereby dismisses on the merits and with prejudice and without costs (except as otherwise provided in the Settlement Agreement) the Litigation, subject to Paragraph 9 below.  The terms of the Settlement Agreement re: Class Action Settlement are hereby incorporated into this Final Judgment.  

20. The Court rules that Defendants’ compliance with the terms of the agreed-upon resolution set forth in the Settlement Agreement shall constitute a full and complete defense to any claim for injunctive or declaratory relief asserting that Defendants have failed to comply with any and all state and federal laws, rules, regulations, standards and guidelines relating to the subject matter of the Litigation.  Damage claims and Claims, of any kind, relating to APS (accessible pedestrian signals) are not being released.  Defendants shall not be required in any proceedings brought by any Plaintiff Settlement Class Members to take any action beyond those set forth in the Settlement Agreement relating to the subject matter of the Litigation.
9.
Without affecting the finality of this Judgment in any way, the Court hereby enters final judgment under Fed. R. Civ. Proc. 54(b), dismissing the Federal Action with prejudice, subject to retaining jurisdiction to resolve any Dispute regarding compliance with the Agreement that cannot be resolved through the meet and confer process set forth therein. 
10.
As more fully addressed by separate order, Plaintiffs’ Attorneys’ application for an award of attorneys’ fees and expenses has been submitted to the Court and fees and expenses are allowed in the amount of $________ for fees and $ ______ for expenses, and shall be paid by Defendants in the time and manner set forth in such separate order.

11.
The Clerk of the Court is hereby ordered to enter this Judgment forthwith.

Final Judgment is hereby entered on this __________ day of _______________, 2010.
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Case No. C-06-5125 SBA
DECLARATION OF LAURENCE PARADIS IN SUPPORT OF JOINT MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT

   Judge:  Hon. Saundra Brown Armstrong
Hearing Date:  January 26, 2010



I, Laurence Paradis, declare:

1. I have personal knowledge of the facts contained in this declaration and, if called as a witness, am competent to testify as to those facts.

2. I am an attorney at law, duly licensed to practice law in all state and federal courts of the state of California.  I am counsel of record in the above-titled action and have been continually involved in this litigation since its inception. 
EXPERIENCE AND QUALIFICATIONS

3. Disability Rights Advocates (“DRA”) is one of the firms representing the Plaintiff classes in this action.  DRA specializes in class action litigation on behalf of people with disabilities, including class actions seeking access to public facilities and programs, public accommodations, and private business establishments.  The attorneys at DRA have served as class counsel for over 100 disability access class actions, including leading cases in the field of disability rights law.  

4. I am the Executive Director and Co-Director of Litigation of Disability Rights Advocates.  I graduated from Harvard Law School in 1985.  I am an attorney admitted to the practice of law before the Courts of the State of California, the United States District Courts for the Northern, Central, and Eastern Districts of California, the United States Court of Appeals for the Ninth Circuit, and the United States Supreme Court. 

5. For over 20 years, I have been involved in litigating, negotiating, and supervising attorneys in numerous class action lawsuits affecting the rights of people with disabilities.  I have worked on this case since its inception.  In addition, I have worked on numerous additional disability rights class actions.  A few examples of class actions in which I have been intimately involved in the litigation and settlement negotiations include:  
· National Federation of the Blind v. Target Corp., No. C 06-01802 MHP (N.D. Cal), a nationwide class action on behalf of persons with vision disabilities who were denied access to Target’s retail website.  After extensive motion practice including an appeal to the Ninth Circuit, this case resulted in a settlement ensuring access to Target’s website for all class members throughout the country.  
· Bates v. UPS, No. C 99-2216 THE (N.D. Cal), a nationwide class action on behalf of UPS employees with hearing impairments denied accommodations in the workplace.  This case went to trial in 2003 resulting in a settlement improving workplace access and promotional opportunities for deaf and hearing impaired employees at UPS facilities throughout the country.  

· Barden v. City of Sacramento,  SEQ CHAPTER \h \r 1No. CIV-S-99-497 MLS/JFM (E.D. Cal), a class action on behalf of people with mobility and vision disabilities to enforce access requirements for public sidewalks throughout the city.  This case resulted in a published opinion from the Ninth Circuit establishing the broad scope of the ADA’s requirement for “program access” under Title II and a subsequent comprehensive settlement agreement.

· Cupolo v. BART, No. 96-2991 CW (N.D. Cal. 1997), a class action on behalf of all mobility disabled users of a regional mass transit agency to enforce access requirements.  This case resulted in a published opinion issuing a preliminary injunction forcing BART to maintain its elevators for use by the class, and a subsequent comprehensive settlement agreement.  

·  Lieber v. Macy’s West, No. C-98-02350 SI (N.D. Cal.), class actions against Macy’s stores throughout California for failure to remove barriers to access for people with mobility disabilities.  The Lieber case was among the first cases in the country to go to trial to establish the scope of the ADA Title III “readily achievable” requirement.  These cases resulted in comprehensive settlement agreements covering all Macy’s stores in California.

· Williams v. Housing Authority of the City and County of San Francisco, No. C 90-2150 CAL (N.D. Cal.), a class action against the San Francisco Public Housing Authority on behalf of tenants with disabilities denied equal access to housing due to architectural and other access barriers.  This case resulted in a settlement under which many hundreds of accessible housing units were developed.

6. The co-counsel attorneys representing the class also have extensive experience representing plaintiff classes in civil rights cases.  Julie Nepveu and Dan Kohrman of the AARP Foundation Litigation have had extensive experience in class actions and other complex litigation involving a variety of areas of substantive civil rights law, including employment discrimination, disability discrimination, voting rights, school desegregation, housing desegregation, fair housing, and death penalty litigation.  AARP Foundation Litigation has filed amicus curiae briefs in significant ADA and other disability rights cases.  Some of these cases include:  Garcia v. Brockway, 526 F.3d 456 (9th Cir. 2008) (en banc); Rodriguez v. ConAgra Grocery Products Co., 436 F.3d 468 (5th Cir. 2006); Fraser v. Goodale, 342 F.3d 1032 (9th Cir. 2003), cert. denied sub nom. United States Bancorp v. Fraser, 124 S. Ct. 1663 (2004); Flannery v. Recording Indus. Ass’n of Am., 354 F.3d 632 (7th Cir. 2004); Conroy v. N.Y. State Dep’t of Corr. Servs., 333 F.3d 88 (2d Cir. 2002).  Jose Allen has been class counsel on several high impact civil rights cases, including:  Putnam v. Oakland Unified School District, (N.D. Cal. 1995), a class action against a large urban school district under state and federal law for the district’s failure to make its programs and facilities accessible to students with disabilities which resulted in a settlement requiring the defendant to make at least 25 of its schools fully accessible and Lopez v. San Francisco Unified School District, No. C99-3260 SI (N.D. Cal. 1999), a class action against a large urban school district concerning the school district’s failure to make its programs and facilities accessible to students and parents with disabilities which resulted in a settlement requiring the district to make over 96 elementary, middle and high schools accessible to persons with disabilities.

THE PROPOSED SETTLEMENT AGREEMENT IS FAIR AND REASONABLE.

7. The key terms of the Settlement were resolved through a series of arms-length negotiations supervised by Magistrate Judge Laporte.  The parties’ multiple and lengthy meetings included face to face meetings, conference calls, and multiple exchanges of documents and drafts on all of the Settlement Agreement’s key terms.  The negotiation regarding fees and costs was not begun until substantial agreement had been reached on the class merits issues.

8. As set forth in detail in the accompanying motion, the proposed Settlement Agreement sets forth various obligations that Caltrans has committed to undertake to improve accessibility to its pedestrian facilities and Park and Ride facilities(hereafter “subject facilities”).  These include:  (1) allocation of $1.1 billion over a thirty-year compliance period to improve program access to the subject facilities; (2) a commitment to comply with accessibility guidelines for all new construction and alterations of the subject facilities, including installation and/or upgrading of curb ramps for all future roadway resurfacing projects; (3) revision of specified policies in Caltrans’ design guidelines to improve accessibility; (4) ensuring accessibility of temporary pedestrian routes when they are provided around or through work zones; (5) implementation of a procedure for receiving and responding to complaints regarding access to pedestrian facilities; (6) a system for annual review and reporting of progress on the substantive obligations of the Settlement Agreement; (7) retention of an outside expert to monitor compliance for the first seven years of the compliance period; and (8) procedures for class counsel to raise issues concerning compliance, for meet and confer, and for bringing motions to the Court if necessary to enforce the terms of the Settlement.

9. Class Counsel are well informed of the issues, merits, and weaknesses of their case, based on, among other things, counsel’s extensive experience litigating high impact disability class action lawsuits.  Class Counsel view the proposed Settlement Agreement as a fair and reasonable compromise of the disputed issues covered therein. 
10. The provisions of the Settlement Agreement are far reaching and substantial.  I believe that the implementation of the Settlement Agreement will result in substantial improvements in access to Caltrans’ pedestrian facilities and Park and Ride facilities for individuals with mobility and/or vision disabilities.  From Plaintiffs’ point of view, this settlement is an important vindication of the position Plaintiffs took in bringing the class claims that have been resolved by the proposed Settlement Agreement. 
11. Furthermore, the Settlement Agreement is fair and reasonable because it saves the substantial expenses and risks associated with trial and/or potential appeals.  Although I am confident that the ultimate outcome of the case would be in Plaintiffs’ favor, all litigation carries uncertainties.  Defendants have asserted a number of defenses that they would be able to pursue in an appeal.  Because this case raised a number of novel issues, there are risks associated with continued litigation.  The Agreement ensures that the class will secure substantial benefits without the risks of continued litigation. 
12. The Agreement is also fair and reasonable because it will begin to improve access to Caltrans’ pedestrian facilities significantly more quickly than would be achieved through extended trials and/or appeals.  

FEES AND COSTS
13. The Settlement Agreement also provides that Defendants shall pay reasonable fees and costs to Class Counsel for work on the federal and state cases.  The parties have attempted to negotiate the amount of fees and costs that are reasonable, and are continuing to make efforts to reach agreement on this issue.  The parties agreed that if they cannot reach agreement on a specific amount, the Court will decide this issue through a motion filed by plaintiffs.  In that event, Defendants have agreed to pay attorney’s fees of at least $3.75 million and at most $8.75 million.  In addition, Plaintiffs have agreed not to seek more than $391,477 in total costs and expenses.

14. Class Counsel have spent over 18,000 hours of attorney and law clerk time on this case since July 2005 when Class Counsel began work on the matter – almost four and one-half years ago.  During that time, class counsel conducted pre-litigation investigation and negotiations; extensive post litigation law and motion and discovery, fully prepared the matter for trial on all of the federal law issues, pursued the related state court action to the point of filing class certification and summary adjudication motions, and actually began the trial of the federal claims relating to new construction and alterations.  Class Counsel have also incurred costs of over $375,000.  Class counsel’s lodestar fees and costs actually exceed the $8.75 million cap that the parties negotiated as part of the Settlement.  Given the unprecedented nature and risks involved in the case, and the landmark results achieved, Plaintiffs would normally seek both their full lodestar and a multiplier based on the state law claims.  In addition, the $8.75 million cap also covers fees on fees that may be incurred in a disputed fee motion.  The cap will also have to cover Class Counsel’s future work spent on monitoring compliance for the term of the 30 year settlement.  Accordingly, I believe that the $8.75 million agreed-upon cap reflects a substantial compromise from what Class Counsel would likely be awarded in a contested fee application if no cap existed.  The amount was agreed upon through arms-length negotiations in the mediation before Magistrate Judge Laporte, and only after extensive compromises from both sides in the negotiation on the fees and costs claim.  Further, the fees and costs issue was not negotiated until after agreement had been reached in principle on the major class merits issues, such as the agreement on the $1.1 billion allocation over 30 years towards program access, the agreement on revisions to the access guidelines, and the agreement on compliance with access guidelines for future roadway resurfacing projects.

I declare under penalty of perjury that the foregoing is true and correct and that this declaration was executed on the ___ day of December 2009.







___________________ 








Laurence Paradis
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

	CALIFORNIANS FOR DISABILITY RIGHTS, INC. (“CDR”), CALIFORNIA COUNCIL OF THE BLIND (“CCB”), BEN ROCKWELL and DMITRI BELSER, on behalf of themselves, and on behalf of all others similarly situated

Plaintiffs,

v.

CALIFORNIA DEPARTMENT OF TRANSPORTATION (“Caltrans”) and WILL KEMPTON, in his official capacity.

Defendants.


	
	Case No. C-06-5125 SBA

CLASS ACTION

JOINT MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT; MEMORANDUM OF POINTS AND AUTHORITIES
Judge:  Hon. Saundra Brown Armstrong

Hearing Date:  January 26, 2010, 1:00 pm




NOTICE OF MOTION AND MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT AGREEMENT

PLEASE TAKE NOTICE THAT on January 26, 2010, at 1:00 p.m., or as soon thereafter as the matter may be heard, Plaintiffs and Defendants will move the Court for (i) Preliminary Approval of the proposed Class Settlement Agreement and Release (the “Agreement”), which has been filed herewith in the above-captioned matter; (ii) an order conditionally certifying a Plaintiff Settlement Class for Plaintiffs’ claims for declaratory and injunctive relief under  ADDIN BA \xc <@ru> \xl 48 \s AAQQAA00001 \l "Federal Rule of Civil Procedure 23(a) and (b)(2)" Federal Rule of Civil Procedure 23(a) and (b)(2); (iii) an order directing notice to all Plaintiff Settlement Class Members; and (iv) a scheduling order setting deadlines for objections and setting a Fairness Hearing.

In support of this Motion, the Parties state:

1. The Agreement represents a comprehensive settlement of the issues raised in the above captioned case and in the related action pending in the California Superior Court for the County of Alameda, Californians for Disability Rights, et al. v. California Department of Transportation, et al., No. RG 08376549. 

2. The Parties believe that the Agreement offers a fair and equitable result to those affected by it. 

3. The Parties believe that the Agreement will result in significant long-term benefits both for individuals who are members of the proposed Plaintiff Settlement Class and for Defendants. 

III. RELIEF SOUGHT

Accordingly, the Parties respectfully request that the Court enter the attached proposed Order: 

1.
Conditionally certifying a settlement class for Plaintiffs’ declaratory and injunctive relief claims under  ADDIN BA \xc <@$ru> \xl 48 \s AAQQAA00001 Federal Rules of Civil Procedure 23(a) and (b)(2); 
2.
Granting Preliminary Approval of the Agreement so that the Parties may proceed with notice to the Plaintiff Settlement Class Members; 

3.
Directing the proposed form of notice to Plaintiff Settlement Class Members; and 

4.
Setting a schedule for notice to Plaintiff Settlement Class Members, objections, and a Fairness Hearing for Final Approval of the Agreement. 

IV. POINTS AND AUTHORITIES

The Agreement provides, among other things, for a commitment by Defendants California Department of Transportation and its Director (collectively “Caltrans” or “Defendants”) to spend $1.1 billion over thirty years to eliminate barriers to access for class members using Caltrans’ existing pedestrian facilities and existing Park and Ride facilities throughout California and to implement various policies to ensure accessibility of its pedestrian facilities and Park and Ride facilities that are newly constructed or altered.  Previously, the Court certified a statewide class defined as follows:

All persons with mobility and/or vision disabilities who are allegedly being denied access under Title II of the Americans with Disabilities Act and the Rehabilitation Act of 1973 due to barriers along sidewalks, cross-walks, pedestrian underpasses, pedestrian overpasses and any other outdoor designated pedestrian walkways throughout the state of California which are owned and/or maintained by the California Department of Transportation.

For purposes of class certification, persons with mobility disabilities are those who use wheelchairs, scooters, crutches, walkers, canes or similar devices to assist their navigation along sidewalks.  For purposes of class certification, persons with vision disabilities are those who due to a vision impairment use canes or service animals for navigation along sidewalks. For purposes of class certification, Plaintiffs do not seek to certify a class with respect to any portions of Park and Ride, rest stops and/or vista point facilities owned and/or maintained by Caltrans.
 

For purposes of the Agreement, the proposed “Plaintiff Settlement Class” or “Plaintiff Settlement Class Member(s)” is defined as “all persons with Mobility and/or Vision Disabilities who currently or in the future will use or attempt to use any Pedestrian Facility or Park and Ride Facility under Caltrans’ Jurisdiction.”  Agreement at § 1.33.  This settlement class would encompass both federal and state law claims of the Plaintiff Settlement Class Members.

Upon Final Approval of the settlement, Defendants have agreed that the state law claims originally alleged by the putative class in this action will now be before this Court.  This Court previously dismissed those state claims without prejudice, and they are presently pending in the related state action.  Upon Preliminary Approval of the settlement, the Parties have agreed to request that the State Court judge dismiss the state action conditioned upon this Court ultimately granting Final Approval of the settlement.  The State Action has been assigned to the Honorable Robert Freedman.  Judge Freedman has indicated that he is receptive to the proposed procedure for dismissal of the State Action in order for the state law claims to be settled as part of this Federal Court Action.  All parties request that this Court then deem such state claims to be reasserted in this action for purposes of approving a global settlement.  
The Agreement also provides for Plaintiffs’ right to recover attorneys’ fees in a sum the parties have agreed will be at least $3.75 million and at most $8.75 million, and costs not exceeding $391,477.  Agreement at §§ 5.1.6, 5.5 & Exhibit 6.  The parties have agreed that the precise amount of attorneys’ fees and costs will be decided by motion to the Court in the event the Parties are unable to reach agreement on this issue.  As discussed below, the Agreement is fair, reasonable and adequate and therefore merits Preliminary Approval.

A. Facts and Procedural History

On August 23, 2006, Plaintiffs Californians for Disability Rights, Inc. (“CDR”), California Council of the Blind (“CCB”), Ben Rockwell, and Dmitri Belser brought the Federal Action
 in the United States Court for the Northern District of California entitled Californians for Disabilities Rights, Inc. et al. v. California Department of Transportation, et al., Case No. C-06-5125 SBA, on behalf of themselves and all others similarly situated.  The Complaint alleges that Plaintiffs and all others similarly situated have been discriminated against and denied full and equal access to Pedestrian Facilities and Park and Ride Facilities due to access impediments throughout the State of California in violation of the ADA (42 U.S.C. § 12101, et seq.), the Rehabilitation Act of 1973 (29 U.S.C. § 793), the California Disabled Persons Act (California Civil Code §§ 54, et seq.), the Unruh Act (California Civil Code §§ 51, et seq.), and California Government Code §§ 4450, et seq. and 11135, et seq.  On September 20, 2007, Defendants asserted sovereign immunity, thereby precluding the state law claims from being resolved in the Federal Court.

On March 13, 2008, the Federal Court dismissed without prejudice Plaintiffs’ claims arising under state law and granted Plaintiffs’ motion for class certification, thereby certifying the Federal Action as a class action.  The class certified consists of “all persons with mobility and/or vision disabilities who are allegedly being denied access under Title II of the Americans with Disabilities Act and the Rehabilitation Act of 1973 due to barriers along sidewalks, crosswalks, pedestrian underpasses, pedestrian overpasses and any other outdoor designated pedestrian walkways throughout the State of California which are owned and/or maintained by the California Department of Transportation.”  On the same day, Plaintiffs filed the State Action against the same Defendants in the Superior Court of California, County of Alameda, entitled Californians for Disability Rights, Inc., et al. v. California Department of Transportation, et al., Case No. RG08376549, reasserting their claims arising under state law.
On March 24, 2009, in the Federal Action, the Parties cross-moved for judgment on the pleadings and for partial summary judgment concerning Defendants’ obligations relating to Temporary Routes when Pedestrian Facilities are blocked by construction.  The Federal Court held that Defendants are not required to provide Temporary Routes, but when they elect to do so, they are obligated to make such Temporary Routes accessible.  The Federal Court also held that Defendants are not required to strictly follow ADAAG in the design and/or construction of Temporary Routes.

Trial of the Federal Action began on September 16, 2009, before the Honorable Saundra Brown Armstrong, United States District Court Judge.  Before the start of trial and during the pendency of the trial the Parties engaged in multiple mediation sessions before the Honorable (Ret.) Edward Panelli, the Honorable John M. True of the Superior Court of California for the County of Alameda, and Magistrate Judge Elizabeth Laporte of the United States District Court for the Northern District of California.  The terms set forth in the Agreement is the product of arm's length negotiations between the Parties supervised by Magistrate Judge Elizabeth Laporte.

The State Action has proceeded concurrently with the Federal Action.  In so doing, the State Court has ruled on several motions, including Defendants’ motion to change venue, Defendants’ motions to stay the proceedings and Defendants’ demurrer.  Plaintiffs’ motion for class certification and their motion for summary judgment are currently pending.  However, in order to facilitate the settlement process, the State Court has ordered a continuance of all pending matters for holding purposes until February 5, 2010. 

V. SUMMARY OF SETTLEMENT

The proposed settlement resolves all claims raised in this action as well as in the related State Action referenced above.  

A.
Exhibits to the Agreement

The core substantive terms of the Agreement are set forth in exhibits thereto, as described below:

Exhibit 1 (Annual Commitment for Program Access Improvements) constitutes the final resolution of all issues relating to Defendants’ Annual Commitment for Program Access Improvements.  The Parties have agreed to implement and comply with the terms set forth in Exhibit 1.

Exhibit 2 (Reporting Regarding Compliance by the Department and Engagement of Access Consultant).constitutes the final resolution of all issues relating to Defendants’ reporting obligations on compliance with the Agreement and the terms relating to the Access Consultant to be engaged by Defendants.  The Parties have agreed to implement and comply with the terms set forth in Exhibit 2.

Exhibit 3 (Pedestrian Accessibility Guidelines for Highway Projects) and Exhibit 3A (Design Information Bulletin Number 82-04) constitute the final and complete resolution of issues pertaining to New Construction and Alterations, including Pedestrian Accessibility Guidelines for Highway Projects.  The Parties have agreed to implement and comply with the terms set forth in Exhibit 3.

Exhibit 4 (Work Zones) constitutes the final resolution of all issues relating to access through and around Work Zones.  The Parties have agreed to implement and comply with the terms set forth in Exhibit 4.

Exhibit 5 (Accessibility Grievance Procedure) constitutes the final and complete resolution of all issues relating to grievance procedures.  The Parties have agreed to implement and comply with the terms set forth in Exhibit 5.

Exhibit 6 (Attorney Fees and Costs) (and Section 5.5 of the Agreement) constitute the final resolution of all issues relating to Plaintiffs’ Attorneys fees and costs and the payment thereof by Defendants.  The Parties have agreed to implement and comply with the terms set forth in Exhibit 6.

B.
Other Provisions

1. Notice to Class Members

As set forth in Section 4.4 of the Agreement, the parties jointly recommend to the Court that notice to the settlement class be provided as follows.  Within 30 days of Preliminary Approval, the parties shall distribute notice of the proposed Agreement in the form attached as Exhibit 8 to the Agreement.  The notice will advise Plaintiff Settlement Class Members of the terms of the proposed settlement and their right to object.  Distribution of the notice will be as follows:  

(1) Defendant shall pay for publication in newspapers of a notice of proposed class settlement.  This notice will include:  A brief statement of the claims released by the class; the date of the hearing on the Final Approval of the class settlement; the deadline for submitting objections to the settlement; the web page, address, and phone and fax numbers that may be used to obtain a copy of the notice of proposed settlement in the format and language requested.  Publication in these newspapers will be every other day for a period of thirty (30) days, no larger than one eighth page, in the legal notice section of the following papers of general circulation:  The Los Angeles Times, The San Diego Union Tribune, The San Francisco Chronicle, The Sacramento Bee, The Riverside Press, and The Oakland Tribune.  The notice published in the newspapers will contain a statement in Spanish of the web page, e-mail address, and phone numbers that may be used to obtain a copy of the notice of proposed settlement in English, Spanish and alternative accessible formats.  Defendants shall also establish a web site where a copy of the notice of proposed class settlement will be available in English and Spanish, and in a format that can be recognized and read by software commonly used by the individuals with visual impairments to read web pages.  Defendants shall post on the Caltrans website a link to the web site where a copy of the notice of proposed class settlement will be available.
(2) Plaintiffs’ attorneys shall post the notice of proposed class settlement on the website of Disability Rights Advocates and shall make good faith efforts to distribute it through the disability-related listservs and other internet postings.  
(3) Counsel for the parties shall send by first class mail the notice of proposed class settlement to the last known address for each member of the proposed Settlement Class whose declaration Counsel submitted in this action.
2. Fairness Hearing

As set forth in Section 4.6 of the Agreement, following Preliminary Approval and notice, the parties shall jointly request that the Court schedule and conduct a Fairness Hearing to establish the fairness of the final settlement and to decide whether to order Final Approval of the settlement as embodied in the Agreement.  At this fairness hearing, the Parties will jointly move for and recommend certification of the Plaintiff Settlement Class, Final Approval of the Agreement, and entry of an Order in substantially the form as set forth in Exhibit 9 to the Agreement.  

3. Dismissal of the State Action and the Federal Action

When this Court orders Preliminary Approval of the Agreement and sets a date for the Fairness Hearing, Plaintiffs’ Attorneys shall request that the State Action be dismissed with prejudice, conditioned on this Court’s Final Approval of the Agreement at the Fairness Hearing.  Agreement, § 4.7.1.  Subject to such Final Approval by this Court and the State Court’s conditional dismissal of all state claims, the Parties will stipulate and agree that Defendants consent to this Court exercising jurisdiction over the Parties’ settlement of Plaintiffs’ state law claims.  Id., § 5.2.1.  Defendants will not, after Final Approval, assert that this Court lacks jurisdiction to enforce the terms of the Agreement.  Id.  

Upon final approval of the Agreement, the Parties request that the Court enter final judgment under Fed. R. Civ. Proc. 54(b), dismissing the Federal Action with prejudice, subject to retaining jurisdiction (1) to resolve any dispute regarding compliance with the Agreement that cannot be resolved through the meet and confer process set forth therein, and (2) to resolve any motion for attorney’s fees and costs, as described above and in Exhibit 6 to the Agreement.  Agreement, § 4.7.2.

4. Dispute Resolution

The Agreement includes a provision for informal dispute resolution, and the Parties agree to negotiate in good faith to resolve any Dispute.  In the event of a Dispute between any Defendant and any named Plaintiff or class member, before seeking judicial resolution of the Dispute, the person or party asserting the Dispute, or his or her designee, shall notify counsel for the other party to the Dispute in writing and as set forth in sections 5.2.2.1 and 5.2.3.2 of the Agreement.  If the Parties have not reached a satisfactory resolution of the Dispute within 90 days after notification, any Party may seek appropriate relief from this Court.  Agreement, § 5.2.2.3.  

5. Released Claims

Upon final approval of the Agreement and subject to Defendants’ compliance with its terms, Plaintiffs and the settlement class release Defendants during the thirty-year compliance period of the agreement “from any and all injunctive and/or declaratory relief claims, known or unknown, relating to the subject matter of the Litigation that are alleged or that could have been alleged in the Litigation that any Plaintiff Settlement Class Member had, has, or will have against Defendants.”  Agreement, § 5.4.1.  The Agreement does not release “any claims for damages or any claims of any type concerning APS (accessible pedestrian signals).”  Id., § 5.4.2.

VI. LEGAL ARGUMENT

A. Certification of a Settlement Class Under Rule 23(b)(2) Is Appropriate.

Courts routinely certify settlement classes after the merits have been resolved.  E.g., In re General Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 784 (3d Cir.), cert. denied, 516 U.S. 824 (1995); 2 Newberg & Conte, Newberg on Class Actions, § 11.22 at 11-31 (3d ed. 1992) (hereafter “Newberg”).  In these circumstances, “[t]he actual class ruling is deferred . . . until after hearing on the settlement approval, following notice to the class.  At that time, the court in fact applies the class action requirements to determine whether the action should be maintained as a class action and whether the class settlement should be approved.”  2 Newberg, § 11.27 at 11-51. 

As stated previously, this Court already has certified a class for the federal claims asserted in this action.  The parties now jointly request certification of a settlement class because the Agreement constitutes a global settlement of both federal class claims and the class claims based on state law that the Court dismissed without prejudice before certifying the class in this action.  The settlement class is defined as “all persons with Mobility and/or Vision Disabilities who currently or in the future will use or attempt to use any Pedestrian Facility or Park and Ride Facility under Caltrans’ Jurisdiction.”  Agreement, § 1.33.  The parties have stipulated to certification of the settlement class at the time of the fairness hearing, and the parties’ stipulation is contingent upon the Court granting final approval of the Agreement.  Id., § 4.6.

Because the Court has already certified a class with regard to the federal claims, its inquiry regarding certification of the proposed settlement class is whether addition of the state law claims provides any basis for changing any of its prior determinations regarding class certification.  In its decision granting certification, the Court stated that it was no longer considering Plaintiffs’ claim that “Caltrans must develop and implement a transition plan which sets milestones and benchmarks for fixing the existing barriers,” which is based on the Self-Evaluation or Transition Plan regulations.  Californians for Disability Rights, Inc., 249 F.R.D. at 343.  The Court dismissed that claim as asserted directly under federal law, and Plaintiffs reasserted it in the state action pursuant to Cal. Gov. Code § 11135(b).  The other state law claims – Cal. Civ. Code § 54 et seq., Gov. Code § 4450 et seq., and Gov. Code § 11135 et seq. – are parallel to the federal claims asserted in this action and seek similar relief.  The principal difference between these other state claims and the federal claims in the present case is that they require application of regulatory standards that are in some instances more stringent than under federal law.  
Including settlement of the state claims as well as the federal claims in the Agreement provides no reason for the Court to alter its prior findings supporting class certification.  The state claims differ from the certified federal law claims partly in that the State Court found that California Government Code section 11139 expressly provides a private right of action to enforce the Self-Evaluation and Transition Plan regulations.  The Self-Evaluation and Transition Plan requirements necessarily present factual and legal issues that are common to all members of the class, because they concern systemic evaluation and planning by Defendants for all their pedestrian facilities throughout the state.  In addition, the heightened regulatory standards under state law raise the same type of common issues as the federal accessibility guidelines raised.  Similarly, as for the federal claims, the claims or defenses of the representative parties with regard to the state law claims are typical of those of the class.  As the Court observed in its certification decision, commonality and typicality are similar requirements and tend to merge.  Californians for Disability Rights, Inc., 249 F.R.D. at 346.

The issues of numerosity and adequate representation are essentially identical for the state and federal claims.  Indeed, in the state action Plaintiffs filed a complete, updated motion for class certification establishing that the requirements for certification of a class for the state law claims had been met.  (The parties agreed to stay proceedings in the state action before Defendants filed any opposition to that motion.)  In support of their motion, Plaintiffs submitted the declarations of thirty-one named plaintiffs and/or class members.  Finally, as in the federal case, the basis for certification in the state action was that Defendants acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief with respect to the class as a whole.  Fed. R. Civ. Proc. 23(b)(2).  Accordingly, for the same reasons the Court certified a class for purposes of the federal claims, the parties request that it certify the settlement class for purposes of both the state and federal claims.

B. Preliminary Approval of the Settlement Agreement Is Proper.

Federal Rule of Civil Procedure 23(e) conditions the settlement of any class action on court approval.  Hanlon, 150 F.3d at 1025.  Class-action settlements are generally subject to a two-step approval process:  “first the court conducts a preliminary approval or pre-notification hearing to determine whether the proposed settlement is ‘within the range of possible approval’ or, in other words, whether there is ‘probable cause’ to notify the class of the proposed settlement.”  Horton v. Merrill Lynch, 855 F. Supp. 825, 827 (E.D.N.C. 1994).  If a proposed settlement receives preliminary approval, the parties provide notice to the class in a manner determined by the court.  In a Rule 23(b)(2) class action, “[a] district court has broad discretion in determining the kind of notice to employ in alerting class members to a proposed settlement and settlement hearing, subject to the ‘broad reasonableness standards imposed by due process.’”  Battle v. Liberty Nat. Life Ins. Co., 770 F. Supp. 1499, 1520 (N.D. Ala. 1991); see also Mendoza v. Tucson School Dist. No. 1, 623 F.2d 1338, 1350-51 (9th Cir. 1980).  

Once a court grants preliminary approval and the parties provide notice to the class, the court then conducts a “fairness hearing,” at which all interested parties are afforded an opportunity to be heard and where the court evaluates the settlement to determine whether it is “fundamentally fair, adequate, and reasonable.”  San Francisco NAACP v. San Francisco Unified School Dist., 576 F. Supp. 34, 43 (N.D. Cal. 1983); Horton, 855 F.2d at 827; In re California Micro Devices Sec. Litig., 829 F. Supp. 1176, 1179 (N.D. Cal. 1993).  There is an “initial presumption of fairness when a proposed class settlement was negotiated at arm’s length by counsel for the class.”  Murillo v. Texas A&M Univ. Sys., 921 F. Supp. 443, 445 (S.D. Tex. 1996).  When assessing the fairness of a settlement proposal, courts consider: (1) the strength of the plaintiff’s case; (2) the risk, expense, complexity, and likely duration of further litigation; (3) the risk of maintaining class action status throughout the trial; (4) the amount offered in settlement; (5) the extent of discovery completed and the stage of the proceedings; (6) the experience and views of counsel; (7) the presence of a government participant; and (8) the reaction of the class members to the proposed settlement.  Molski v. Gleich, 318 F.3d 937, 953 (9th Cir. 2003); see also In re Oracle Sec. Litig., 829 F. Supp. 1176, 1179 (N.D. Cal. 1993).  The district court must explore these factors to survive appellate review but “the decision to approve or reject a settlement is committed to the sound discretion of the trial judge.”  Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir. 1998).  Furthermore, courts must give “proper deference to the private consensual decision of the parties.”  Id. at 1027.  A court may probe the parties’ consensual agreement only “to the extent necessary to reach a reasoned judgment that the agreement is not the product of fraud or overreaching by, or collusion between, the negotiating parties, and that the settlement, taken as a whole, is fair, reasonable and adequate to all concerned.”  Id.  (Internal quotation marks and citation omitted.)  Finally, although settlements occurring before class certification require a higher standard of fairness, Molski, 318 F.3d at 953, here the Court previously granted certification of a class that is substantially the same as the settlement class.

1. The Proposed Settlement Is Fair, Reasonable and Adequate.

Review of the relevant considerations demonstrates a substantial basis for Preliminary Approval of the Agreement and moving forward with the requested notice.  Defendants have agreed, among other things, to a financial commitment of more than $1 billion to improve Plaintiff Settlement Class Members’ access to Caltrans existing Pedestrian Facilities and Park and Ride Facilities over a thirty-year period.  Moreover, the additional requirement in the Settlement Agreement to install and upgrade curb ramps when resurfacing streets will require a further substantial commitment of resources to access improvements during the Compliance Period.  This unparalleled commitment to access for disabled pedestrians will serve as a nationwide model, because no entity previously has addressed accessibility to a system of Pedestrian Facilities and Park and Ride facilities on such a large scale. 

Plaintiffs and Defendants have weighed the benefits of the Agreement against the risks of proceeding through trial of both the federal and state actions, the costs of continuing the litigation, and, most importantly, the delay in improving accessibility of Caltrans’ pedestrian facilities that continued litigation would cause.  This case is unprecedented, involving complicated factual issues regarding standards for achieving program accessibility and untested legal claims.  Even if Plaintiffs prevailed at trial, Defendants would have the right to appeal any adverse judgment.  Given the multiplicity and novelty of the issues presented, Defendants would be likely to do so, and any appeal would be expensive and protracted.  And even if Plaintiffs were successful on appeal, Plaintiffs would still have had to try the state law claims in the State Court which would have required even more resources and led to further delay.  This settlement, however, provides immediate and substantial benefits to the Plaintiff Settlement Class.  Based upon the evaluation of the benefits to the class, as well as the expense, delay, and risk of a trial, the settlement achieves the goals of the Plaintiffs in this litigation. 

2. The Settlement Negotiations Were Conducted on an Adversarial and Arms’ Length Basis and in Good Faith.

These actions were actively litigated for more than three years and involved extensive, voluminous discovery.  The Parties took numerous depositions, served thousands of written requests for discovery, and also obtained discovery from third parties.  Each side provided expert witness reports and took several expert depositions.  The trial of the Federal Action had already commenced when the Parties initiated the latest and final round of negotiations, and discovery in the State Action was well underway.  Thus, both sides negotiated the settlement with extensive knowledge of the relevant facts, evidence, and law.  

Furthermore, the Agreement was negotiated by experienced and reputable class action counsel for both Parties.  Specifically, Plaintiffs’ attorneys are well-qualified litigators with specialized expertise in the area of major class actions to improve physical and programmatic access to governmental programs and activities.  Paradis Decl. at ¶¶ 3-5.  Additionally, Defendants are a public agency and its Director, which is a factor that favors the approval of the settlement.  See, e.g., Hanlon, 150 F.3d at 1026; San Francisco NAACP, 59 F. Supp. 2d at 1031-32.  Governmental participants have an independent obligation to consider the public interest in agreeing to a settlement.  

The process by which the Parties eventually achieved settlement, as described above, was long and involved, and conducted at arms’ length.  Paradis Decl. at ¶¶ 17-18.  Magistrate Judge Laporte presided over all major aspects of the negotiations surrounding the Settlement between the parties.  The Parties negotiated extensively over the content and form of the Agreement.  The lack of collusion between the Parties is further evidenced by the fact that the parties did not negotiate Plaintiffs’ attorney’s fees or costs until after substantial agreement was reached on the merits addressed by the Agreement.  Paradis Decl. at ¶5.   

When considered together, these factors support Preliminary Approval of the proposed class action settlement under Rule 23(e).  

C. The Court Should Direct Distribution of the Notice of Settlement.

Rule 23(e) of the Federal Rules of Civil Procedure states that “notice of the proposed dismissal or compromise shall be given to all members of the class in such manner as the court directs.”  Actions certified under Rule 23(b)(2) have no strict notice requirements of any kind, thus leaving the form and method of any notice to the court’s discretion.  See Rule 23(c)(2).  In a class settlement, however, notice must be given of the proposed terms for payment of fees and costs “in a reasonable manner.”  Rule 23(h)(1).  The Parties request that the Court order notice to the settlement class in the manner described in the Agreement and Exhibit 7, which includes: (1) publication by Defendants; (2) posting of the notice online by Plaintiffs; and (3) mailing of the notice to any class members whose declarations were filed in the state and/or federal actions.  
The substance of the notice is designed to inform Plaintiff Settlement Class Members of the primary features of the proposed settlement, including Defendants’ financial commitment to program access, the time frame in which it will be done, the effect of the settlement in releasing class equitable relief claims, the terms of the resolution of the fees and costs claim, the procedures and deadline for submitting an objection and appearing at the Final Approval Hearing, and ways to obtain more information and a complete copy of the settlement agreement.  Agreement, Exhibit 8.  The proposed distribution method for the notice is targeted to reach the maximum number of Plaintiff Settlement Class Members in the most efficient way, within reasonable costs.  Given the Court’s broad discretion, the proposed notice is more than adequate under Rules 23(b)(2).

D. The Class Settlement Meets Due Process Requirements.
While the proposed settlement permits Plaintiff Settlement Class Members to object at the final Fairness Hearing, Plaintiff Settlement Class Members may not opt out of the settlement’s binding preclusive effect should the settlement be approved.  Also, the Plaintiff Settlement Class will inevitably include individuals who are not currently class members but may become so during the term of the Compliance Period.  These are standard provisions for injunctive relief class settlements certified under Fed. R. Civ. Proc. 23(b)(2) that do not include class damages, and courts routinely regard such features as meeting due process requirements.  In fact, it is well settled that 23(b)(2) classes may bind class members even though such class members do not have an opportunity to opt out:  “In contrast to a class certified under Rule 23(b)(3), members of a Rule 23(b)(2) do not have the right to opt out.”  Molski, 318 F.3d at 947; see also Frank v. United Airlines, 216 F.3d 845, 851 (9th Cir. 2000) (“In a Rule 23(b)(2) class action, by contrast, there is no requirement for individualized notice beyond that required by due process, and class members are not allowed to opt out.”); Von Colln v. County of Ventura, 189 F.R.D. 583, 593 (C.D. Cal. 1999) (recognizing that homogeneity of claims “allows the court to dispense with a notice requirement and bind all members to a judgment on the merits without an opportunity to opt out”); Johnson v. General Motors Corp., 598 F.2d 432, 437 (5th Cir. 1979).  

Courts also widely recognize that binding future class members whose claims may not have yet ripened is acceptable in cases where, such as here, a 23(b)(2) class settlement offers broad prospective injunctive relief.  See, e.g., Probe v. State Teachers’ Retirement System, 780 F.2d 776, 780 (9th Cir. 1983).  Otherwise, the defendant would be subject to possibly conflicting injunctive relief requirements resulting from different resolutions of cases brought during the same compliance period.  See Tice v. American Airlines, Inc., 162 F.3d 996, 972 (7th Cir. 1998); Tetzlaff v. Swinney, 678 F. Supp. 812, 814 (D. Nev. 1987). 

E. The Court Should Set a Date For The Fairness Hearing.

The Parties are submitting with this motion a proposed scheduling order setting forth proposed dates for issuance of the notices, deadlines for objections, if any, deadlines for written response to objections, if any, a date for the Fairness Hearing to determine Final Approval of the Agreement, and related orders and deadlines.  These proposed dates are as follows:

Upon the Court’s Preliminary Approval of the proposed settlement, currently set for January 26, 2009, notice will be effected beginning fourteen (14) business days thereafter and continue for the next thirty (30) days.  The deadline for objections, if any, to be filed with the Court and/or Class Counsel shall be thirty (30) days prior to the Final Approval Hearing, currently set for April 27, 2010, and the deadline for Counsel to file written response to objections, if any, shall be fourteen (14) days prior to the Final Approval Hearing.   

VII. CONCLUSION

For the reasons discussed above, Plaintiffs and Defendants request that the Court issue Preliminary Approval of the class action settlement class, approve the form of the proposed notices, and issue the proposed scheduling order, including setting a date for a Final Approval Hearing.
Dated:
December __, 2009

Respectfully submitted,






DISABILITY RIGHTS ADVOCATES






AARP FOUNDATION LITIGATION






JOSÉ ALLEN, ESQ.






_______________________________






Laurence Paradis






Attorneys for Plaintiffs

Dated:
December 22, 2009

CALIFORNIA DEPARTMENT OF TRANSPORTATION








/s/









Gregory Hurley






Attorneys for Defendants

� The class does not include claims relating to the stairs located in front of 18133 Sonoma Highway, Sonoma, California; and the missing curb ramp on the sidewalk in front of that location.  These areas are being addressed as part of a separate lawsuit. 


� Unless stated otherwise, all capitalized terms or phrases shall have the meaning as set forth in the Agreement, Section 1.
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