Notes from the Caltrans Statewide PA Teleconference 10-6-05

Opening Remarks

Participants from Headquarters (HQ) included: Greg King, Glenn Gmoser, Tina Biorn, Margaret Buss, Dorene Clement, Jill Hupp, Anmarie Medin, and John Sharp.

Jill welcomed everyone, noting that Greg had been delayed but would be joining us later. 

She noted that the first PA Annual Report (hereafter, report) came out on September 30th and is available to the public on the Division of Environmental Analysis Internet website (http://www.dot.ca.gov/hq/env/cultural/index.htm#annualPAreport). The results of the report revealed that Caltrans is screening more than 80 percent of all projects, and only about 8 percent actually go to the SHPO for review. The average review turnaround time at SHPO for all of Caltrans’ submittals for the reporting period (1/1/04 to 6/30/05) is 25 days – this is not bad, especially considering their staff has been cut in half since the PA went into effect. Jill also clarified that while Caltrans opted not to pursue amending the PA at the present time for the reason stated in the report, we can proceed with making the recommended changes to Attachment 2, provided the other signatories agree. The PA specifically states that attachments may be amended without requiring amendment of the PA itself. 

Jill also thanked all districts for their assistance in getting the data together for the report. A few individuals deserved special recognitions for their efforts “above and beyond:” Krista Kiaha (D5) and Blossom Hamusek (D2) and for their thorough, useful PA reports. Blossom single-handedly filled in a lot of missing information for D2 in the interagency tracking (it) database.  Gail St. John (D3) and Lisa Nishimura (D6) were very helpful in following up on Jill’s questions about specific projects in the “it.” Kelly Ewing (D7) was likewise instrumental in keeping D7’s data current and following up right away on the few questions Jill had there. District 7 also earned the honorary “Golden Stipulation” award for their handling of so many projects under the PA - 270 completed for the reporting period, most of which were screened under Attachment 2. Marty Rosen (D11), District 4, and District 12 also provided PA reports and comments as requested, which was much appreciated. Finally, thanks to District 12 for maintaining excellent, complete “it” data – Jill did not need to ask them for any supplemental information.  

30-Day Review Turnaround at SHPO 

Dorene said it has been brought to HQ’s attention that there have been instances recently where project schedules allowed exactly 30 days for SHPO comments.  She clarified that the 30 days the SHPO has for review is not 30 days from the date Caltrans mails a document to the SHPO, but rather 30 days from the date it is logged in at the Office of Historic Preservation (or date on return receipt if sent certified mail). This is what the SHPO is legally entitled to pursuant to Stipulation VIII.C.5.a of the PA. Also, for project planning purposes it is never a good idea to schedule only 30 days for SHPO review. The SHPO may have questions or need to request more information about a submittal during the 30-day review period. If so, the 30-day time clock can legally start over from the date the SHPO receives our response to their request. It is treated as a new submittal. Allowing adequate time in the project schedule for such contingencies is prudent. Sixty days would be reasonable for most routine consultations.

Training for project managers and other non-PQS may be needed to address this. We can also discuss it with the Coordinators, who have the ear of upper management in the districts. 

Q: Can HQ issue this guidance in a memo to upper management? Managers are getting pressure from local agencies to move forward after exactly 30 days due to the Director’s edicts for environmental streamlining. 

A: (Dorene) You can refer to the notes from this meeting, which will be distributed to the HRCs and posted on the Internet. It should be noted that the PA is streamlining the process. The 30 days review used to be 90-120 days minimum before the PA.        

Q: Starting the time clock over seems extreme for simple questions. Can’t SHPO resolve it over the phone?

A: (Dorene, Jill) In the past, the SHPO often handled these requests informally over the phone when possible. The current staff, however, is not necessarily familiar with that practice and is legitimately allowed to log in supplemental information as a new submittal, starting the time clock over. We would like to try to reestablish these kinds of old customs once they’ve completed hiring. 

Establishing ESAs on Private Land 

Glenn addressed this topic, noting that it is not necessary to go on private land to put up Environmentally Sensitive Area (ESA) fencing in order to establish an ESA. We can instruct our contractor not to do anything on the other side of the right of way fence. But if it is impossible to enforce that part of the ESA, we may have to deal with the situation in the assessment of effects and treat it accordingly. If we are going to establish an ESA, we need to make sure there is follow through. We should be talking to Design, Construction, etc. to make sure what is being proposed is actually feasible. 

Discussion followed regarding “standard specials” for archaeology. Caltrans has never had this; rather, we have “non-standard specials.” John Sharp of Glenn’s staff is working on getting standard specials established. Glenn asked districts that have been using HQ’s recommendations to let him know how they are working or contact him with any additional ideas. Adding penalties for damages to archaeological sites was suggested. Glenn is not sure that this could be considered a “standard” special, as it would be a dicey thing to assess the extent of damage or have a pre-set fine. John will raise the issue, but anticipates legal objections as well. Margaret noted that in California damage to sites is a misdemeanor, with no specific statutory fine attached [note: Margaret subsequently investigated the general punishments for misdemeanors: they can be punishable by imprisonment in the county jail for up to one year and a fine up to $1,000.00]. 

District 8 has successfully dealt with this situation for a project where a site was vandalized and the contractor fined as the party responsible for protecting the site. District 4 also had an example involving a historic building, where the district assessed the value of the structure as well as the cost of rebuilding it to the Secretary of the Interior’s Standards, and included the total as a fine in the contract. It is harder to establish a value for sites, but D6 commented that the Archaeological Resources Protection Act (ARPA) estimates damage by calculating a dollar amount per cubic meter (roughly equivalent to the cost of doing data recovery).  

Further discussion ensued regarding standard language for establishing permanent ESAs and dealing with Right of Way and Maintenance. Margaret explained that we are not yet to the point where we can get locations into Maintenance’s permanent record. In the future when we have the GIS overlay database, however, we will be able to do this. District 10 has a similar database up and running, maintained by Margaret Lawrence. HQ is working in standardizing the process for tracking permanent ESAs. Meanwhile, Maintenance operates the statewide Integrated Maintenance Management System (IMMS) that can be used as a tool for tracking permanent ESAs for Biology and Cultural. Several districts are familiar with the IMMS. It is based on postmiles, and locations have to be hand entered. Users aren’t given information about what is at a particular location – IMMS simply says go talk to Cultural.     

Projects on Tribal Land

Margaret noted that it is likely confusing for FHWA when they are confronted by a Caltrans submittal for a project involving tribal land, as they are by now used to the PA process and Caltrans follows 36 CFR Part 800 for such projects. That shouldn’t be interpreted to mean we revert back to old guidance or use old agreements that are no longer in effect. We would follow current HPSR guidance, modifying the HPSR short form as necessary. If no cultural resources are identified, FHWA could determine under 36 CFR 800.3 that the project has no potential to affect historic properties, and 106 is concluded (equivalent to the PA screened projects process). We can exempt properties following the guidance in Attachment 4 of the PA, but would reference Chapter 4 of the Environmental Handbook Volume II, not the PA. It’s also important to write a good transmittal letter to FHWA explaining why we are consulting with them. District 8 has successfully dealt with this situation. 

Tina addressed the definition of “tribal lands” and “dependent Indian communities,” having distributed a handout on this topic prior to the meeting. The PA refers to tribal lands as defined in Section 301(14) of the National Historic Preservation Act which reads:  “Tribal lands means (a) all lands within the exterior boundaries of any reservation and (B) all dependent Indian communities.” “Dependent Indian communities” is a harder term to pin down. It appears to have a restrictive meaning and does not apply to lands held in fee.  In California this terminology appears to apply only to the Washoe communities in Alpine County.  The US Supreme Court opinion in “Alaska, petitioner v. Native Village of Venetie Tribal Government et al.” expanded the definition of dependent Indian communities.  Judge Thomas wrote, “we now hold that it refers to a limited category of Indian lands that are neither reservations nor allotment, and that satisfy two requirements--first, they must have been set aside by the Federal Government for the use of the Indians as Indian land; second, they must be under federal superintendence.”  Neither situation applies when the tribe holds the land in fee. Right of Way should usually be able to tell us whether land is held in trust or fee. 

Q: What if we have a project that is adjacent to tribal land – does the PA apply?

A: (Dorene): It is not just a question of whether the project occurs on tribal land - if the project has potential to affect tribal land, the PA does not apply. It is up to Caltrans PQS to establish the APE, and the extent of the potential for effects.

Tina also clarified that Section 106 pertains to projects, activities, or programs that are funded, permitted, licensed or approved by a federal agency; the land ownership does not trigger it.  If the only federal nexus is that it is tribal land, held in trust, then Section 106 does not apply.  If the federal Bureau of Indian Affairs, however, needs to issue a permit (for example, encroachment or ARPA permits) or license, etc. then Section 106 is applicable.  

Discussion followed regarding the definition of “dependent Indian communities” and whether the Washoe communities are really the only “dependent Indian community” in California since there are also allotments held in trust for individuals and Tribes, which may also be candidates for consideration as "dependent Indian communities."  Tina indicated that the Supreme Court in the Venetie case (cited above) identified three categories of Indian country-reservation land, allotments and dependent Indian communities- which implies distinctions between the three, whereas the NHPA only refers to reservation land and dependent Indian communities Further. investigation on this topic will be conducted.          

Training 

Margaret gave a briefing on training plans, and thanked everyone for responding to her survey questions. The Interagency Relations and Staff Development (IRSD) Office had asked us to identify courses/training needs for Cultural staff. We gave them our ideas based on district PQS responses to the survey, which were rolled into a “training roadmap” database. The IRSD funds training. HQ also made a pitch for holding a functional workshop, but IRSD says it is not in the budget for this fiscal year. Training courses for cultural that are either in development or planned for delivery by the next fiscal year include:

· Environmental Academy

· PA Training for PQS and introduction to Section 106

· Construction class developed by Bob Pavlik and Veda Lewis

· Osteology and geoarchaeology 

· Lithics class

· Cross-cultural communication

· Agreement documents 

· Primer on historical archaeology

· Cultural environmental/state laws and regulations

· Twentieth century architecture class

· GIS course 

In addition, the National Highway Institute is developing a “Beyond Compliance” class linking Section 4(f), NEPA, and Section 106 and we are trying to get this offered in California. There is also a Section 4(f) Purpose and Need class that will be offered. The IRSD is working on posting course information about upcoming courses on their website calendar. (http://www.dot.ca.gov/cgi-bin/envcalendar/calendar.cgi/hq/env/irsd/calendar/config.txt)

Wrap Up

Jill thanked everyone for their participation and invited questions or topics for the next teleconference.

